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FOREWORD

The State's civil rights program is plagued with numerous, mostly
managerial, problems that hamper the prompt and accurate investigation
and resolution of discrimination complaints. Legislative Post Audit's sunset
performance audit of the Commission on Civil Rights showed that a program
which protects civil rights is necessary to safeguard the rights and privileges
of Kansas citizens. Discrimination can and does occur in Kansas, even with
regulation. Yet that review also showed that performance problems have
severely curtailed the Commission's effectiveness. The report makes a
number of recommendations to address these problems, including eliminat-
ing the Commission's public hearing function and placing the Commission
under the Department of Human Resources.

The problems in the civil rights program occur at nearly every stage in
the complaint handling process. Auditors found significant delays in
resolving complaints. On the average, employment discrimination com-
Plaints closed in 1979 had been in the process approximately 15 months. The
time for individual cases varied from four months to more than five years,
depending on how the cases were eventually resolved. Much of this delay
occurred while complaints were waiting to be assigned to an investigator,
waiting for the investigation itself to start, or, for public hearing cases,
waiting for the hearing examiner to submit case findings to the Commission.
Such delays are within the Commission's power to minimize and control.

Administrative oversights in handling complaints, such as accepting
and investigating complaints over which the Commission had no jurisdiction,
resulted in cases being closed after considerable amounts of time and
resources had been spent investigating and trying to resolve them. A
number of complaint investigations were found to be inadequate or incom-
plete because the investigators failed to gather the necessary information,
to investigate pertinent issues, or to provide evidence supporting their
findings. Such problems tend to undermine the Commission's effectiveness
in protecting citizens' civil rights. Moreover, these problems are often not
discovered until late in the complaint handling process when the Commis-
sion's legal staff finally gets involved in the review process.

Commission investigators are not meeting the Commission's produc-
tivity standards, primarily because of an excessively high staff turnover.
The average turnover rate for investigators over the past five years has
been 58 percent. In two of these years, three-fourths of the Commission's
investigators resigned or were transferred, terminated, or promoted. Such
high turnover rates significantly hamper the Commission's ability to investi-
gate and resolve complaints.

Auditors also found that the Commission's public hearing process is
cumbersome and largely ineffective. In 1979, it took the Commission an
average of 1l months to reach a final decision on a public hearing case after
a hearing had been held. In addition, there is an increasing backlog of cases



approved for public hearing. About one-fifth of the public hearing cases
over the past five years have resulted in a final decision by the Commission
that no violation had occurred. The cases that resulted in a finding of
violation were almost all appealed to the district courts, and many of those
decisions were overturned.

The report makes recommendations in each area to improve the
management of the program and to make it more effective and accountable.
The two key recommendations call for eliminating the Commission's public
hearing function, and placing the Commission under the Department of
Human Resources for administrative, budget, and management purposes.
Recognizing the need to retain a Commission that is independent and
autonomous in its decision-making processes, the report recommends that
the powers, duties, and discretions vested in the Commission to carry out
investigations, conciliate differences, enforce agreements, and represent
cdmplainants in court should be left intact. Such a reorganization was
proposed in 1976 when the Department was first created, and appears to
merit further consideration.

In its response to a draft copy of this audit, the Commission agreed
with a number of recommendations but disagreed rather strongly with the
recommendations to eliminate the public hearing function and to place the
Commission under the Department of Human Resources. Although Legisla-
tive Post Audit maintains that such actions are necessary to address the
problems found in the State's civil rights program, the final decision on
these and other recommendations made in the report rests with the
Legislature.

Legislative Post Audit would like to note that, in the past, it was the
subject of a discrimination complaint mvesngated by the Commission.
Despite this involvement, Legislative Post Audit was required by the Kansas
Sunset Law to conduct a sunset audit of the Commission. This Law sets
forth the criteria that must be used in reviewing the regulatory activities of
any agency scheduled for termination. As in all sunset audits, Legislative
Post Audit used these criteria as the basis for drawing conclusions and
making recommendations. In conducting this audit, the Division's staff
followed the same generally accepted auditing standards they follow in
conducting all audits. This audit work was also subjected to the same
internal review given all audits. The end product is an audit that stands on
its own as an objective presentation of the facts as the auditors found them.
The report will receive an additional level of review during public and
legislative hearings in the coming legislative session.

The audit supervisor for this audit was Donna Mikols, and she was
assisted by team members Hazel Best, Robert Clawson, James Kaup, and
Dulcy Sellon, a presidential intern temporarily assigned to Legislative Post
Audit by the U.S. General Accounting Office. Assistance was also provided
by other members of the staff. Throughout the audit, officials of the
Commission have been cooperative and courteous. Their assistance during

the audit is appreciated.

Leg151at1ve Post Auditor



Summary of Matters for ngis_!ative Attention

Audit Findings and Conclusions

The Kansas Sunset Law abolishes the Commission on Civil Rights on
July 1, 1981, unless it is continued by an act of the Legislature. The law
also requires the Legislative Division of Post Audit to complete a perfor-
mance audit of the Commission nine months before it is scheduled to be
abolished.

This sunset audit answers three main questions:

L. Do the civil rights of Kansas citizens need to be protected?
2. Is the protection of civil rights worth its cost?
3. Does the State's civil rights program serve to protect the public?

The audit showed that the protection of civil rights is necessary to
safeguard the rights and privileges of Kansas citizens, but performance
problems limit the Commission's effectiveness in investigating and resolving
discrimination complaints. These conclusions were based on the following:

There is possible harm to the public in the absence of regulation. The
auditors' review of the State's civil rights program showed that discrimina-
tion can and does occur in Kansas--even with regulation. The effect on
complainants can be significant. In all, 81 of the 570 discrimination cases
closed in fiscal year 1979 resulted in some type of settlement for the
complainant. Complaints of illegal discriminatory practices ranged from
individuals being denied employment or passed over for promotions to being
refused service in a restaurant. To remedy such practices, the Commission
required persons against whom complaints were filed to "reimburse" the
complainant or to meet other conditions or agreements, such as agreeing to
hire or rehire the complainant, to establish an affirmative action program,
or to not discriminate in the future. Financial awards were the most
frequent settlement: 46 complainants received a total of $58,797 in 1979,
or an average of $1,278 each. Without State protection of individuals' civil
rights, many discriminatory practices could go unchecked.

The benefits of regulation outweigh the costs. The cost of preventing

and eliminating discrimination is high--for every dollar spent by the
Commission, complainants received only seven cents. But it is impossible to
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place a dollar value on the benefits to the State and its citizens of
attempting to rectify or eliminate discriminatory practices. On balance,
the auditors concluded that because the harm to the public from discrimina-
tion can be significant, the cost is not more harmful than the absence of an
agency working toward the elimination and prevention of discrimination
would be.

Problems in investigating and processing complaints hamper the
Commission's ability to protect the public's civil rights. In reviewing how
well the Commission's complaint investigation activities serve to protect
the public, the auditors found significant delays in resolving complaints,
administrative oversights in handling complaints, inadequate or incomplete
investigations, substandard productivity by Commission investigators, and a
cumbersome, largely ineffective public hearing process. Such problems
limit the Commission's ability to protect the public--not only because
complaints are not handled promptly, but also because potentially valid and
supportable complaints may be closed simply because of oversights and
failures by the Commission. '

Delays in resolving complaints. For cases closed in 1979, the auditors
found that the average time needed to process an employment discrimina-
tion complaint was approximately 15 months. The total time varied from
four months to more than five years, depending on the way in which cases
were eventually closed. Some of this time was beyond the Commission's
control, but those phases of the process within the Commission's control
took about 12 months to complete--nearly twice as long as the six-month
standard recommended by the Equal Employment Opportunity Commission.
The average complaint sits idle for nearly half of this 12 months, simply
waiting to be assigned to an investigator. This "backlog" of complaints
waiting to be investigated has risen steadily over the past few years.

Delays in Reaching an Initial Finding
For Discrimination Complaints

Complaint Commission
Formally Reaches a
Filed Finding

Case Assigned Investi- Investi-
to an gation gation
Investigator Started Completed

The auditors found that lengthy delays in resolving employment discrimination complaints are
common.  Some phases of the complaint resolution process are admittedly beyond the
Commission's control. However, the phases within its control--the time spent after a complaint
is filed and until a finding is reached--take the Commission an average of [2 months to
complete. For more than half this time, complaints sit idly in "backlog" (waiting to be assigned

to an investigator) or sit waiting far the investigation itself to start.




Altogether, the auditors found problems serious enough to delay the
resolution of a complaint or to affect its final outcome in 24 of the 277
complaints they sampled. Delays can lead to lost personne!l records or other
evidence, to poor recollection of facts, and to turnover of people familiar
with the circumstances surrounding the complaint. Thus, it becomes more
difficult to substantiate discrimination charges. Complainants must also
wait longer to receive some type of settlement to correct discriminatory
practices. Conversely, the cost in time and money to persons against whom
frivilous or unjustified complaints are filed can be significant.

Administrative oversights. Commission intake workers are responsible
for initially taking a complaint, determining whether it falls within the
Commission's jurisdiction, and ensuring that the complaint is officially filed.
The auditors found a number of instances in which complaints were accepted
for investigation even though they were outside the Commission's jurisdic-
tion, or in which complaint forms contained clerical errors. They also found
problems with the Commission's intake record-keeping system.

Because the Commission's legal staff generally does not review
discrimination cases until after a probable cause finding is reached and
conciliation attempts have failed, administrative errors and oversights are
generally not discovered by the Commission until after the complaint is
formally filed, investigated, and ruled on by the Commission. These
complaint cases are often administratively closed by the Commission after
considerable amounts of time and resources have been wasted in investigat-
ing and trying to resolve them.

Inadequate or incomplete investigations. The auditors found that the
Commission had identified serious problems with a number of investigations.
Such problems included the investigatory staff's failure to gather the
necessary information, to investigate pertinent issues, or to provide evi-
dence supporting their findings. Inadequate or incomplete investigations are
often not identified until well into the complaint resolution process. Such
deficiencies can affect the Commission's ability to handle cases promptly
and efficiently and may affect the the final outcome of a complaint;
inadequate investigations may play a role in closing some otherwise valid
and supportable cases.

Substandard investigator productivity. The auditors found that the
number of investigations being completed each year was declining while the
number of complaints filed through fiscal year 1979 was increasing. The
Commission's 16 investigators completed an average of only two investiga-
tions per month, or 24 per year--one-third below the Commission's standard
of three per month, 36 per year. The auditors also found that this standard
was lower than those of the other states they surveyed.

The auditors found that an excessively high turnover was the primary
reason why investigators were unable to meet the Commission's standard. In
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Employee Tumover Rates for the
Commission's 16 Investigator Positions
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The auditors found that the turnover in investiga-
tor positions has varied over the past five years but
that, on the whole, turnover has been extraordinar-
ily high. In fiscal years 1976 and 1979, for exam-
ple, three-fourths of the Commission's investiga-

1979, 12 of the 16 investigator
positions were vacated some-
time during the year. These
vacancies and the time spent
training new investigators re-
sulted in an overall loss of 26
percent of the time available
to conduct investigations. The
75 percent turnover in the
Commission's investigator po-
sitions is significantly higher
than the 10-25 percent turn-
over in other states' civil
rights investigative staffs.
The auditors were unable to
pinpoint exactly why turnover
is so high, but it is not limited
to investigator positions alone.
The Commission experienced
an 85 percent turnover rate in
1979 in its staff positions di-
rectly involved in handling

tors resigned or were transferred, terminated, or Complalnts'
promoted. Such high turnover rates play a signifi-
cant role in hampering the Commission's ability to Public hearing process.

investigate and resolve complaints.

After the Commission has
reached a finding in a case,
and if it is unable to conciliate the differences between the two parties, the
case is either closed or approved for a public hearing. The auditors found
that the Commission is not keeping up with the number of cases approved
for a public hearing. In addition, in 1979 it took the Commission an average
of 11 months to reach a final decision after a hearing was held. About one-
fifth of the cases that reached a public hearing in the last five years
resulted in a final determination by the Commission that no violation had
occurred. Almost all public hearing cases resulting in a finding that a
violation had occurred were appealed to the district courts, and many of
those decisions were overturned. Finally, the auditors noted a potential
conflict in the Commission--as an administrative agency--carrying out
judicial functions (public hearings).

Because of this conflicting role, because of the extensive time and
resources the Commission devotes to carrying cases through the public
hearing function, and because the majority of the Commission's decisions
are appealed to the courts and are overturned, the auditors concluded that
the public hearing function should be removed from the Commission. If
conciliation attempts for valid complaints fail, the Commission should be
given the authority to issue '"right to sue" letters to complainants to take
their cases to court, and to represent them before the courts in discrimina-
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tion lawsuits. This change
should help reduce delays
in reaching a final resolu-
tion for complaints (over-
all, it took an average of
five years for the public
hearing cases in the audi-
tors' sample to be closed)
and should give the Com-
mission more time to re-
view investigative findings
and to resolve complaints
through mediation and con-
ciliation.

Reorganizing for a more
effective civil rights pro-
gram. The pervasiveness
and persistence of the
problems in the State's
civil rights program indi-

Status of Commission's Decisions
That Have Been Appealed to the District Courts

Appealed Cases = 55 Auditors' Sample = 14

Pre-Trial Settlement

Decision
Upheld by
4 Courts (2)

Decision
Reversed by
Courts (11)

Between fiscal years 1976 and 1980, 55 of the Commission's decisions
were appealed to the district courts. The auditors reviewed a sample of
14 appealed cases. They found that one was a pre-trial settlement at
the district court level, two decisions were upheld by the courts, and |}
were reversed. Six of these || cases are pending further appeal at the
appellate court level. Nonetheless, the number of decisions reversed by
the courts seems exceptionally high.

cated to the auditors that
a major organizational change is needed. Recognizing the need to balance
the concerns of a strong, well-managed program that has greater accounta-
bility with one that is independent and autonomous in its decision-making
process, the auditors concluded that the Commission should be placed under
the Department of Human Resources for administrative, budget, and man-
agement purposes. Under such a move, the powers, duties, and discretions
vested in the Commission to carry out investigations, conciliate differences,
enforce agreements, or represent complainants in court should be left
intact. Such a reorganization was proposed in 1976 when the Department
was first created, and appears to merit further consideration.

Audit Recommendations and Agency Response

The draft audit report was sent to the Commission on Civil Rights for
its review. This procedure is followed in the preparation of all audit
reports, giving the audited agencies an opportunity to point out any errors of
fact, to provide additional information, and to respond to the recommenda-
tions. The full text of the Commission's response can be found in Appendix
C. The following is a list of the recommendations and a summary of the
Commission's response to them.

Re-Establishing the State's Civil Rights Program

The Legislature should take action to re-establish the
State's civil rights regulatory program. In its deliberations, the
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Legislature should consider the other recommendations pre-
sented in this report for improving the program's effectiveness in
protecting the public's civil rights.

Agency response.

tained to ensure the program's effectiveness.

I.

Reducing Administrative Errors and Oversights

To ensure that all complaints formally filed with the
Commission on Civil Rights are within the Commission's
jurisdiction, and to ensure that time is not spent unneces-
sarily on cases that are outside its jurisdiction, the Com-
mission should do the following:

a. Request that its two intake worker positions, which
are now clerical in nature, be reclassified as investi-
gator positions. Such reclassifications should help
ensure that intake workers have a full knowledge and
understanding of civil rights complaints. The Com-
mission should then establish a system of rotating
investigators to serve as intake workers on a periodic
basis.

b. As an alternative to reclassifying its intake worker
positions, the Commission should request that an
additional position be created to supervise the intake
function and review each initial contact and com-
plaint. Creating this position should help eliminate
problems of timeliness, lack of jurisdiction, and cleri-
cal errors that now contribute to delays in investigat-
ing and resolving complaints and that may adversely
affect the outcome of some potentially valid com-
plaints.

To reduce clerical errors in the docketing of complaints,
the Commission should establish a record-keeping system
that numbers and tracks on a standardized interview form
all initial contacts citizens make with the Commission.
The Commission should also maintain standardized records
of such contacts, showing the number formally docketed,
the number rejected, and the reasons why they were not
filed as formal complaints.
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Agency response. In response to the first recommendation, the
Commission said it agreed to upgrade the intake worker positions but
apparently thought the report called for the simultaneous creation of a
supervisory position to supervise these upgraded positions. Rather, the
report presented two separate options: either upgrading intake worker
positions to investigator positions, or creating a supervisory position to
supervise intake workers, but not both. The Commission indicated it had
established a record-keeping system to implement the second recommenda-
tion.

Ensuring the Adequacy of Complaint Investigations

1. To ensure that all the necessary information to determine
probable cause for a discriminatory activity is collected
during an investigation, the Commission should revise its
investigation manual so that the manual clearly sets out
the minimum evidence necessary to support a finding of
probable cause.

2. To ensure that all findings recommended by investigators -
are valid and that the documented evidence supports the
finding, the Commission should ensure that its legal staff
reviews case summaries and investigative findings before
they are submitted to the investigating commissioners.

Agency response. The Commission agreed to revise its investigative
manual, but rejected the second recommendation, saying that such a move
was costly and impractical. It said that a system in which the legal staff
would oversee the investigative function "could result in direct confronta-
tion between lay and legal philosophy." Such confrontations, the Commis-
sion said, could be eliminated by upgrading supervisory positions to require a
legal education. But it argued that, because of the resulting salary
increases for supervisory positions, a more practical solution would be to
add four or five additional investigative staff members.

Legislative Post Audit would point out that the report does not
recommend that the legal staff "oversee" the investigative function.
Rather, the report recommends that the legal staff review investigators’
case summaries before findings are reached or conciliation efforts at-
tempted so that problems with jurisdiction or with inadequate or incomplete
investigations are caught earlier in the process and valuable staff time and
resources are not wasted. Moreover, upgrading the three supervisory
positions to require a legal education would cost only $603 per month, far
less than the cost of adding four or five investigators to the Commission's
staff.
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Addressing Means of Reducing Employee Turnover and Increasing
Productivity

1. The Legislative Post Audit Committee should direct the
Division of Personnel Services to study the operation of the
Commission on Civil Rights to determine the cause of
employee turnover within the Commission. This study
should also address means of reducing the high turnover
rates.

2. At the same time, the Commission should review its
individual investigator productivity standard of three com-
pleted investigations per month. This review should in-
clude a comparison of standards used in other states and
the procedures used in these states to ensure that their
investigators meet these goals. Along with implementing
any policies and procedures designed to reduce employee
turnover, the Commission should revise its standards for
completed investigations to be comparable to other states,
to ensure that the number of completed cases keeps up
with new cases filed, and to reduce the Commission's
backlog of complaints. The Commission should also imple-
ment any necessary procedures to ensure that these stan-
dards are met. Through the appropriations process, the
Commission should report to the Legislature about its
revised investigator productivity standard and any pro-
cedural changes.

Agency response. The Commission agreed with both recommenda-
tions.

Eliminating the Commission's Public Hearing Function

The Legislature should amend State statutes to eliminate
the authority of the Commission on Civil Rights to hold public
hearings. The law should also be revised to authorize the
Commission to develop procedures to issue "right to sue'" letters
to complainants and to represent complainants in civil rights
complaints that are resolved by the State courts.

Agency response. The Commission rejected this recommendation,
saying it felt the primary reason for Commission decisions on public hearing
cases being appealed to the courts was the existence of a provision for trial
de novo in the law. (Under de novo review, any old or new evidence bearing
on a case may be considered by the appeals court, which may choose to




partially or completely disregard any or all findings of fact or law as
determined by the Commission at its public hearings. Without de novo
review, court cases can be appealed only because of legal, technical, or
procedural problems arising out of a lower court's handling of a case). The
Commission acknowledged that certain changes in the public hearing func-
tion are necessary, and said it was in the process of conducting a
management review of the function. As an alternative to eliminating the
public hearing function, the Commission proposed that trial de novo be
eliminated, that its hearing examiner position be changed to an unclassified
status, and that it be given a year to resolve any problems now existing in
the public hearing process. If the public hearing function is eliminated, the
Commission said funds would need to be allocated to enable it to represent
complainants in the judicial system.

As the report pointed out, the problems found with the public hearing
function, including the backlog of public hearing cases, the delays in
reaching a decision, the number of Commission decisions appealed and
overturned by the courts, and the Commission's potential lack of objectivity
in playing the dual role of administrative and judicial agency, would seem to
argue strongly for eliminating the Commission's public hearing function. If
that function should be retained, however, Legislative Post Audit feels that
the trial de novo requirement provides a necessary check on Commission
decisions and should not be eliminated. Finally, Legislative Post Audit
would note th-¢ because most decisions are now appealed to the courts, and
because the Commission now represents complainants through the appeal
process, additional funding would not appear to be necessary.

Placing the Commission Under the Department of Human
Resources

In re-establishing the State's civil rights program, the
Legislature should transfer the Commission as a separate divi-
sion within the Department of Human Resources. The Secretary
of the Department should be given the authority to appoint the
Commission's Executive Director on the recommendation of the
seven commissioners. The Secretary should also be made re-
sponsible for all matters of the Commission involving budget,
personnel, case management, and the use of staff time and other
resources.

While placing the Commission under the administrative
authority of the Department of Human Resources, the Legisla-
ture should also maintain the Commission's complete autonomy
and independence in making decisions regarding the processing,
investigating, and resolving of all discrimination complaints.
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Agency response. The Commission disagreed strongly with this
recommendation, saying that the "removal of the autonomous structure is
tantamount to eliminating the Commission." The response outlined steps
the Commission has taken which it said would "eliminate any managerial
problems that may have existed in the past." The Commission said it
supported the idea of strong management systems and accountability to the
legislature and the public, but felt that a civil rights program could not be
dealt with effectively in the traditional government structure.

The persistence of the problems found in the audit indicated to
Legislative Post Audit that there was a need for new and better manage-
ment of the civil rights program in Kansas. By recommending that the
Commission be placed under the Secretary of the Department of Human
Resources for all matters involving budget, personnel, case management,
and use of staff and other resources, Legislative Post Audit felt these
problems could be minimized and the program better managed and more
accountable. At the same time, by leaving intact the powers and duties of
the Commission in all matters relating to decisions and determinations
concerning discrimination complaints, the Commission's autonomy would
remain unchanged.

Matters Remaining for Legislative Attention

The Commission has agreed with a number of recommendations that,
if implemented, should help solve some of the problems that now exist in the
handling of discrimination complaints. These recommendations include
revising the investigation manual, upgrading intake worker positions to
investigator positions, assessing and attempting to reduce the high turnover
in the Commission's investigatory staff, and reviewing and perhaps revising
investigator productivity standards.

However, the Commission has strongly disagreed with a number of key
recommendations. One of these recommendations--ensuring that case
summaries receive a careful legal review earlier in the case handling
process~--is addressed to the Commission. The other two recommendations--
eliminating the Commission's public hearing function and placing the Com-
mission under the administration of the Department of Human Resources--
will require legislative action. Legislative Post Audit maintains that the
actions called for in these recommendations are necessary to address and
resolve the management problems that pervade the State's civil rights
program and to make that program more accountable to the Legislature and
the public. Therefore, the Legislature should proceed with consideration of
these recommendations.
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CHAPTER I

INTRODUCTION

The Kansas Sunset Law abolishes the Kansas Commission on Civil
Rights on July 1, 1981, unless it is continued by an act of the Legislature.
The law requires Legislative Post Audit to complete a performance audit of
the agency and submit a report to the Legislative Post Audit Committee
nine months before it is scheduled for termination. The sunset performance
audit for the Commission on Civil Rights is presented in this report.

Sunset Audit Methods

The Sunset Law requires that sunset audits address a set of factors set
out in the Law and any other factors the Legislative Post Audit Committee
directs, such as the performance audit factors specified in the Legislative
Post Audit Act. These two sets of factors, restated as questions, can be
found in the box on the next page.

Based on these factors, Legislative Post Audit developed a set of tests
and analyses for use in each sunset performance audit. These tests and
analyses include the following:

--Determining the Legislature's intent in creating the program and the
functions the agency should perform in accordance with that intent.

--Determining whether a need for the State program or activity exists.

--Determining and comparing the costs of regulation and the value of
the regulatory activities.

--Comparing the regulatory activity in Kansas with that of other
states.

--Reviewing the frequency of, and reasons for, complaints against
those persons or businesses regulated by the agency.

--Determining if the agency effectively protects the public by en-
suring that only qualified individuals or businesses are allowed to
offer services in the State.

-;Determining whether the general public has adequate input to the
regulatory process.



SUNSET AUDITING

Legislative Post Audit asks the following questions for each agency or
program audited under the Kansas Sunset Law. The first six questions are
based on factors set out in the Sunset Law. The remaining three questions
are based on the performance audit factors in the Legislative Post Audit
Act. Answers to each of these questions may not appear in every sunset
audit report, depending on the size and nature of the agency being audited
and the relevance of the auditors' findings in each area. More detailed
information about the tests and analyses Legislative Post Audit uses in
auditing each agency under the Sunset Law can be found in Appendix A.

Is There a Need for State Regulation?

1. Would the absence of regulation by the State agency or office
significantly harm or endanger the public health, safety, or welfare?

Are Alternative Methods of Protection Available?

2. Is there another less restrictive method of regulation available that
could adequately protect the public?

Is Regulation Worth Its Cost?

3. Does the regulation by the State agency or office directly or indirectly
increase the costs of goods or services involved and, if so, by how
much?

4, Is any increase in cost to the public more harmful than the harm that
could result from the absence of regulation by the State agency or
office?

Does State Regulation Protect the Public?

5. Are all facets of the regulatory process designed solely for the public's
protection, and is such protection the primary effect of that regula-
tion?

6. Is there a reasonable relationship between the State agency's exercise
of the police power and the protection of the public health, safety, or
welfare?

Effectiveness of the Regulatory Program

7. Are the responsible agencies carrying out only those activities author-
ized by the Legislature?

3. Is the program being efficiently and effectively implemented in
accordance with the Legislature's intent?

9. Is reorganization needed to accomplish the goals of the program?




Appendix A contains a more complete and detailed list of the tests and
analyses Legislative Post Audit used in conducting the sunset performance
audit.

In conducting the sunset performance audit of the Commission on Civil
Rights, the auditors reviewed statutes and administrative regulations per-
taining to the Commission and to civil rights in Kansas. They then
compared Kansas' program and requirements with similar programs in other
states and in the federal government. The auditors also examined Commis-
sion records, including complaint processing procedures and a sample of
complaints that were closed in 1979. In addition, they contacted by
telephone a sample of respondents in civil rights complaints filed with the
Commission.

Chapter II discusses the development and legislative intent of the
Commission on Civil Rights and the current Commission operations. Chap-
ter III covers the sunset analysis of the Commission, and Chapter IV covers
the Commission's performance. :






CHAPTER 1I

LEGISLATIVE HISTORY AND PROGRAM DEVELOPMENT

In 1953, the Legislature passed the Kansas Acts Against Discrimina-
tion and created the Kansas Anti-Discrimination Commission to administer
the law. The Acts called for a State policy of eliminating discrimination
based on race, religion, color, national origin, or ancestry in all employment
relations. The Commission was empowered to investigate complaints, but
lacked enforcement power. It was primarily an advisory and education body.
Incremental changes in the law since the Commission was established have
increased the powers and duties of the Commission, have expanded its
jurisdiction, and have strengthened its enforcement powers.

The Anti-Discrimination Commission was renamed the Commission on
Civil Rights in 1961. The law was also amended to give the Commission the
authority to enforce the law through administrative proceedings. These
amendments set out an enforcement procedure for investigating and resolv-
ing complaints that remains basically the same today. The Commission was
given the authority, after holding a public hearing, to issue cease and desist
orders and to require employers to take such actions as hiring, reinstating,
or promoting individuals who had been discriminated against.

In 1963, the coverage of the law was expanded to include discrimina-
tion in public accommodations--hotels, motels, cabin camps, and restau-
rants. An umbrella clause was added two years later to include any person
who caters or offers goods, facilities, and accommodations to the public.
The law was also amended to include segregation as an unlawful discrimina-
tory practice. An amendment in 1965 significantly altered the purpose of
the Commission and the anti-discrimination laws. This amendment directed
the Commission not only to eliminate discrimination but also to prevent it.

Since 1965, numerous changes have been made to the anti-discrimin-
ation laws. Employers with more than four employees--rather than the
previous requirement of eight--were covered by the law after 1965. In 1967,
the Commission was authorized to initiate complaints. Until then, only the
Attorney General, district attorneys, and aggrieved persons had the autho-
rity to file a complaint. In the early 1970s, the law was amended to include
discrimination in housing and to define as unlawful practices discrimination
based on sex or physical handicap.

Commission Operations

To carry out its regulatory responsibilities, the Commission has the
following major functions:



-- investigating complaints alleging discriminatory practices

-- conducting hearings and litigation relating to enforcement of the
Kansas Acts Against Discrimination

--monitoring employment practices of entities contracting with the
State or with its political subdivisions

-- conducting an educational program to promote citizen awareness of
civil rights problems and methods of resolving or preventing dis-
crimination.

The Commission comprises seven members appointed by the Governor
with the advice and consent of the Senate to four-year terms. Two
members must represent industry, two must represent labor, one must be an
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COMMISSION ON CIVIL RIGHTS
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To carry out the daily operations of the Commission, an Executive Director is
appointed fo supervise the Commission's 43 other staff members. The Cormmission
has two offices; one in Topeka and one in Wichita. Nine staff members are assigned
to the Wichita office, and the remainder are in the Topeka office. In fiscal year
1981, the Commission was authorized three additional positions--two investigators
and one secretary--all for the Topeka office.




attorney authorized to practice law in Kansas, one must represent the real
estate industry, and one must represent the general public. The current
Commission members are shown in Appendix B.

To carry out the daily operations of the Commission, the commis-
sioners appoint an Executive Director. The Executive Director supervises
the Commission's 43 other staff members. The staff includes an assistant
director, three investigative supervisors, 18 investigators, two contract
compliance specialists, two attorneys, a chief legal counsel, an education
specialist, two intake workers, an office manager, nine clerical workers, two
part-time law clerks, and a hearing examiner. The Commission has two
offices, one in Topeka and one in Wichita. Of the 43 staff members, nine
are assigned to the Wichita office. Between fiscal years 1975 and 1980, the
number of positions increased by 18 percent. In fiscal year 1981, an
additional three positions were authorized--two investigators and one sec-
retary.

Between fiscal years 1975 and 1979, the number of new cases filed
with the Commission increased by 48 percent to 968 cases, then dropped by
21 percent in fiscal year 1980 to 761 cases. During the same six-year
period, the number of cases closed increased by 33 percent. The largest
number of cases closed was in 1976, primarily because of a State Supreme
Court decision that the Commission did not have jurisdiction over govern-
mental activities that do not involve employment relations, public accom-
modations, or housing. Finally, the number of carryover cases from one
year to the next, which dropped considerably following the Supreme Court's
decision, increased by 72 percent between fiscal years 1977 and 1980.

Commission on Civil Rights' Caseload
Fiscal Years 1975 through 1980

Fiscal Cases From New Cases Total Cases Carryover Cases
Year Previous Year Filed Cases Closed to Next Year
1975 1,131 656 1,787 433 1,354
1976 1,354 498 1,852 903 949
1977 949 584 1,533 697 836
1978 836 741 1,577 588 881(a)
1979 881 968 1,849 570 1,255
1980 1,255 761 2,016 574 1,442

{a) In 1978, the Commission's new Executive Director conducted an actual
count of the number of cases carried over from fiscal year 1978 and
found the Commission's previous records were high by 108 cases.
Therefore, the Commission adjusted the number of cases carried over
to 1979 from 989 to 881.




SOURCES OF FUNDS USES OF FUNDS

Balance Carried Forward
Balance From Previous to Following Year
Year $69,114 5105,706
Other Contractual « Funds Lapsed
$109 Services $20,706
$143,643

Gifts,
Donations,
& Federal
Grants

$105,640

Other
$17,355

General

Fund
Appropriations .

§755,438 Salaries & Wages $642,891

The activities of the Commission on Civil Rights are supported primarily by appropria-
tions from the State General Fund. In fiscal year 1979, the Commission had a total of
$930,301 in cperating funds--8! percent of which were State appropriations. The
Commission spent $642,891 for salaries and wages, $143,643 for contractual services,
and $17,355 for other expenses.

The Commission is also required to review all contractors who have
contracts with the State or its political subdivisions to assure compliance
with the provisions of the Kansas Acts Against Discrimination. In fiscal
year 1979, the Commission conducted 49 contract compliance reviews.

The community education activities of the Commission include pro-
viding films and publications to the public and conducting training seminars
on the prevention and elimination of discriminatory practices. During fiscal
year 1979, the Commission conducted 10 training seminars, and over 4,000
persons viewed Commission films.

Civil Rights Protection Provided by Other Agencies

The Commission on Civil Rights is not the only government agency
providing protection of individuals' civil rights. Other State, federal, and
local agencies are involved in receiving, processing, investigating, and
resolving discrimination complaints. At the State level, for example, the
Equal Employment Opportunity Office within the Department of Human
Resources investigates and resolves employment discrimination complaints
filed on the basis of race, color, religion, national origin, sex, age,
citizenship, physiral or mental handicap, and veteran or non-veteran status.



While the scope of this Office's jurisdiction is broader than that of the
Commission's, its coverage is limited to employers who receive federal
contracts through the Department or who participate in any of the Depart-
ment's programs, such as the Job Service Center. The Office and its
functions are mandated by federal law and are totally federally funded.
Other State agencies, such as the Kansas Department of Transportation,
also operate comparable federally mandated programs.

Four federal agencies are involved in discrimination complaints. The
U.S. Equal Employment Opportunity Commission (EEQC) has the major
responsibility for handling discrimination complaints in employment prac-
tices. The EEOC's jurisdiction covers employers with 15 or more employees.
To prevent duplication of effort, the EEOC and the Kansas Commission on
Civil Rights have entered into a worksharing agreement. Under this
agreement, the EEOC refers to the Kansas Commission most employment
discrimination complaints that fall under the Commission's jurisdiction.

The Offices of Civil Rights in the U.S. Department of Health and
Human Services and in the U.S. Department of Education also receive and
process discrimination complaints. Their jurisdiction includes complaints
filed on some or all of the following bases: race, color, national origin, sex,
age, and physical handicap. The types of complaints these offices handle
are limited to agencies or institutions that receive federal funds from their
respective Departments.

Finally, the U.S. Department of Housing and Urban Development's Fair
Housing and Equal Opportunity Division receives and processes housing
discrimination complaints. '

In addition to these State and federal agencies, 17 local human rights
commissions throughout Kansas--operating under home rule authority--
receive and investigate any matters relating to human rights problems,
including discrimination complaints. Most are locally funded, and most do
not conduct investigations comparable to those carried out by the Commis-
sion. Only two of these commissions have formal referral agreements with
the Commission. Under such agreements, the Commission receives investi-
gations conducted by these agencies and offers technical assistance and
advice on the quality of the investigations.






CHAPTER III

SUNSET ANALYSIS OF THE COMMISSION ON CIVIL RIGHTS

The Kansas Sunset Law has five primary purposes--to bring about an
evaluation of the need for State regulation by certain agencies, to deter-
mine whether there is a less restrictive method of regulation available, to
determine if the benefits of the agency or program are worth the cost, to
determine whether all facets of the regulatory process protect the public,
and to determine if there is a reasonable relationship between the exercise
of the State's police power and the protection of the public. The
Commission on Civil Rights is not a regulatory agency in the same sense as
other agencies whose purpose is to protect the public by regulating certain
narrowly-defined occupations or practices. Rather, the Commission's juris-
diction encompasses the specific conduct and activities of broad categories
of Kansas citizens. Its jurisdiction covers all employers with more than four
employees. It also covers individuals, organizations, or associations that
provide public accommodations or that are involved in the sale or lease of
real estate and housing. Through its mandate to eliminate and prevent
discrimination, and through its power to enforce the State's anti-discrimina-
tion laws, the Commission is primarily an investigative and enforcement
agency.

Do the Civil Rights of Kansas Citizens Need to be Protected?

To assess whether there is a need for the State to conduct an anti-
discrimination program, the Kansas Sunset Law requires Legislative Post
Audit to consider whether the absence of regulation by the State agency
would significantly harm or endanger the public health, safety, or welfare.
The auditors' review of this area is discussed below.

Potential Harm in the Absence of Regulation

The premise behind civil rights legislation is to ensure that no citizens
are denied their constitutional right of life, liberty, and property without
due process of law. Such legislation in general is designed to provide |,
recourse through complaint procedures and through the courts to citizens
who have been unlawfully discriminated against.

The Kansas Acts Against Discrimination set out the principal Kansas
laws concerning discrimination. The Acts state that discrimination not only
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threatens the rights and privileges of the inhabitants of the State but also
menaces the institutions and foundations of a free democratic state. The
Acts also declare a State policy to eliminate and prevent discrimination.

Currently, 43 of the 50 states have state civil rights organizations.
(Alabama, Arkansas, Louisiana, Mississippi, North Dakota, Texas, and Vir-
ginia are the exceptions.) Twenty-eight of these 43 states, including Kansas,
have independent civil rights commissions or councils. The remaining 15
states have civil rights divisions or units within other state agencies, such as
a department of labor, a department of law and public relations, a
department of commerce and consumer affairs, and a department of
industry, labor, and human relations. Although the jurisdiction of these civil
rights organizations varies, Kansas' program is comparable to the programs
in a majority of the states. Like 30 other states, Kansas has jurisdiction
over discrimination in employment, housing, and public accommodations.
Like 26 other states, Kansas includes physical handicap as a basis for
discrimination. All 43 states cover discrimination based on race, color,
creed or religion, national ancestry, and sex. Finally, in some states; other
areas are also covered--31
states include age, 13 in-
clude education, 12 include
mental handicap, 11 in-
clude marital status, and
some include public assis-
tance recipients or indi-
viduals with arrest or con-
viction records.

Discrimination in Public
Accommodations: An Example

In one complaint, a woman al-
leged that a night club refused to ad-
mit her because she was black. She
also alleged that the club had differ-
ent age identification procedures for

blacks and whites. In Kansas, racial minor-

During the investigation, a num-
ber of club patrons testified that the
club deliberately restricted the num-
ber of blacks allowed in the club at
any one time. The Commission found
probable cause for the discrimina-
tion. The case was resolved through
an agreement that required the club
to pay the black woman $250 for
"humiliation and inconvenience," to
agree not fo engage in any more dis-
criminatory practice, to post Equal
Opportunity in Public Accommoda-
tions posters, to formally apologize
to the woman, and to have a written
policy on patron identification re-
quirements approved by the Commis-
sion.

12.

ity groups make up approx-
imately six percent of the
State's population. In addi-
tion, 51 percent of the
State's residents are wo-
men. These percentages
indicate that the potential
for discrimination exists
for large portions of the
State's population. But it
is impossible to quantify or
measure the amount of dis-
crimination that occurs or
that could occur to these
and other individuals cov-
ered by anti-discrimination
laws. As one measure, the
auditors examined com-
plaints filed with the Com-
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mission. They also examined the remedies awarded by the Commission for
valid discrimination complaints.

Complaints. In examining complaints, the auditors had to keep in mind

Employment Discrimination Based
on Sex: An Example

A woman had worked as a ma-
chine operator for three years. Dur-
ing a meeting with her employer over
the issue of raises, she walked out
and was subsequently fired for gross
misconduct. The woman filed a com-
plaint with the Commission, alleging
that she had not been given the same
training or other advancement oppor-
tunities as her male co-workers, and

that she had been discriminated
against in receiving raises.
The Commission's investigation

showed that males who had not
scored as high as this woman on em-
ployee evaluations were given merit
raises while she was not, that male
co-workers were given training which
allowed them to move on to more de-
manding and better paying jobs, and
that no male workers had been fired
for walking off the job as she had
been.

The Commission worked with the
woman and her employer to concili-
ate the problems found. An agree-
ment was reached that the employer
would pay S474 in compensatory
damages to the woman; would pro-
vide written criteria for selecting
employees for advanced training and
job promotions and for giving raises;
would establish and implement disci-
plinary and termination policies; and
would establish records of employees
who have been fired.

14.

that the use of complaints as a measure underestimates the amount of dis-

crimination that has actually
occurred. The filing of a com-
plaint depends on individuals'
awareness that they have been
discriminated against, on their
understanding that such treat-
ment is illegal, and on their
knowledge that legal recourse
exists through government
agencies.

Between fiscal years 1975
and 1979, the number of civil
rights complaints filed with
the Commission increased
from 656 to 968--an increase
of 48 percent. During the last
few weeks of the audit field-
work, the Commission com-
pleted its summary of the
number of complaints filed in
fiscal year 1980, showing it
had received 761 complaints.
This number is down 2@ per-
cent from fiscal year 1979,
but is comparable to the num-
ber filed in fiscal year 1978.
The Commission's Executive
Director was unable to explain
the reasons for the drop in
complaints. Because most of
the audit work was nearly
completed when the 1980 in-
formation became available,
the focus of the auditors' anal-
ysis is on fiscal year and cal-
endar year 1979 complaints.

By far the majority of the
complaints filed in 1979--91
percent--involved employment
practices. Five percent were
in the area of housing and the



remaining four percent concerned public accommodations. As the chart on
page 13 shows, most of the discrimination alleged in these complaints
concerned race or sex, and respondents in employment complaints were
generally in the areas of manufacturing services, trade, and government.,

In fiscal year 1979, the Commission investigated 510 complaints and
closed a total of 570 cases. Some of the investigations and closed cases
were for complaints filed in 1979, while others were carryover cases from
previous years. In the majority of the closed cases-—-64 percent--the
investigation did not disclose the evidence necessary to support the com-
plaint. These cases were subsequently closed with a finding of "no probable
cause" for the alleged discrimination. An additional 22 percent of the cases
were administratively closed by the Commission because complainants could
not be located, because respondents were out of business, because the
complaint was withdrawn by the complainant, or because of other reasons.
However, in the remaining 14 percent of the closed cases, the discrimination
complaint was found to be valid and the complaint was settled with some
compensation or other condition or agreement being awarded 'to the
complainant.

Complaint resolution. The auditors' review of valid cases and of their
resolution provides an indication of the potential for discrimination and
shows that the effect on the complainant can be significant. These
complaints show examples in which individuals have been denied employ-
ment, passed over for promotions, paid less than others performing the same
work, fired or laid off, or refused a chance to rent an apartment or to eat in
a restaurant--all because of illegal discriminatory practices.

Altogether, 81 of the complaints resolved by the Commission in fiscal
year 1979 resulted in some type of settlement for the complainants. The
most frequent type of award was financial. Forty-six complainants received
a total of $58,797, or an average of $1,278 each. Other conditions and
agreements were also part of the settlements. In fiscal year 1979, these
were as follows:

-- respondents agreed not to discriminate 24 complaints

--respondents agreed to establish and
maintain employment records 18 complaints

--respondents agreed to hire or rehire the
complainant 12 complaints

--respondents agreed to clear the com-
plainant's personnel record 13 complaints

--respondents agreed to other conditions
such as establishing an affirmative ac-
tion program, allowing periodic reviews
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by the Commission, sending letters of
apology to the complainant, and agreeing
not to retaliate against the complainant. 30 complaints

Following the auditors' review of Kansas laws, of the examples of valid
complaints, and of the settlements awarded through the Commission's
efforts, it became apparent that discrimination occurs and that significant
harm to the public can occur as a result of discriminatory practices. This
finding led Legislative Post Audit to conclude that even with a civil rights
investigation and enforcement agency, the potential for significant harm to
the public exists. In the absence of such an agency, the potential for harm
may increase.

Are There Less Restrictive Regulatory Alternatives?

One of the requirements of the Kansas Sunset Law is to determine
whether other methods of regulation are available that are less restrictive
than the present regulatory structure. As pointed out in Chapter II, the
auditors found that several other federal, State, and local agencies receive
and process discrimination complaints. The key agency at the federal level
is the Equal Employment Opportunity Commission (EEOC), which handles
employment discrimination complaints filed against employers with 15 or
more employees. Other federal agencies--such as the Office of Civil Rights
in the U.S. Department of Health and Human Services--handle only those
discrimination complaints filed against agencies or institutions that receive
federal funds.

At the State level, the most visible civil rights agency besides the
Commission on Civil Rights is the Equal Employment Opportunity Office in
the Department of Human Resources. This Office's jurisdiction is broader
than the Commission's (for example, it covers discrimination based on
citizenship and veteran or non-veteran status, which the Commission does
not cover), but its coverage is limited to employers who receive federal
contracts through the Department or who participate in any of the Depart-
ment's programs, such as the Job Service Center. In addition, 17 local
human rights commissions throughout Kansas receive and process discrimi-
nation complaints. Most are locally funded.

The proliferation of civil rights agencies in these three levels of
government has inevitably resulted in a certain amount of overlap and
duplication. To a great extent, this duplication is beyond the State's power
to change because many civil rights agencies or functions are mandated by
federal law (as, for example, is the Equal Employment Opportunity Office in
the Department of Human Resources). To help minimize some of the
duplication at the State and federal levels, the Kansas Commission on Civil
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Rights has entered into a worksharing agreement with the EEOC. Under
this agreement, the EEOC defers to the Kansas Commission most employ-
ment complaints that fall within the jurisdiction of both agencies.

Despite the duplication, if the Commission on Civil Rights
eliminated and if civil rights complaint investigations were left to

agencies, there would be
gaps in coverage. For ex-
ample, in  employment
complaints, employers with
four to 15 employees are
currently within the Com-
mission's jurisdiction.
These employers are not,
however, covered by the
EEOC, nor are they cov-
ered by the Equal Employ-
ment Opportunity Office in
the Department of Human
Resources unless they re-
ceive State or federal
funds or participate in the
Department's Job Service
Center. Thus, elimination
of State regulation in favor
of regulation at some other
level would not provide
Kansans with the compre-
hensive civil rights protec-

tion they now have. More- -

over, eliminating State
regulation does not make
regulation any less restric-
tive—-it simply moves the
regulation to another level.
Finally, the Kansas Com-
mission has other functions
and activities that are not
duplicated by other agen-
cies. These include con-
ducting educational pro-
grams and reviewing con-
tractors who have con-
tracts with the State or its

were
other

iscrimination In Housing: An Example

In one complaint, a man alleged
that he was evicted from the apart-
ment he was subleasing from a white
friend because he was black. The
man stated that no reason had been
given for the eviction. His apart-
ment manager responded that she had
evicted him because she had no
knowledge of, and had not consented
to, the sublease.

The Commission's investigation
revealed a history of this manager
renting only to whites in white neigh-
borhoods and only to blacks in black
neighborhoods. It also showed that
the manager's employee had agreed
to the subletting while she was inca-
pacitated, that the renter had paid
not only his own rent but also the
back rent owed by his friend, and
that the manager had allowed sub-
letting in the past. Finally, the man-
ager had also made a number of com-
ments containing derogatory racial
overtones to the investigator, all of
which were recorded in the case sum-
mary.

Based on these findings, probable
cause for the discrimination was
found. The case was settled when
the manager signed an agreement to
pay the man $250.

political subdivisions to assure compliance with Kansas' anti-discrimination

laws.

Taken together, the auditors' findings in these areas led Legislative
Post Audit to conclude that there was no less restrictive alternative for
protecting the civil rights of Kansas citizens.
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Is the Protection of Civil Rights Worth Its Cost?

To assess whether the benefits of regulation justify its costs, the

Employment Discrimination
on the Basis of Race: An Example

Some discrimination complaints
have resulted in large cash settle-
ments. In one complaint filed with
the Commission, a construction
worker alleged he had been treated
unjustly by his supervisor over a work
scheduling problem and was later
fired because of his race. The em-
ployer denied the charges, explaining
that he had fired this employee be-
cause of excessive absenteeism and
gross misconduct.

The evidence obtained during the
investigation disputed the employer's
response to the charges, and the
Commission found probable cause for
the discrimination complaint. The
Commission proposed a large mone-
tary settlement for wages lost and
for punitive damages because the
evidence showed the employer had
mistreated the employee and had
made threatening remarks to wit-
nesses in the case. The case was
conciliated in July 1979, and the
employee received a monetary set-
tlement of $20,000 from his former
employer.

Kansas Sunset Law calls for analyses in two areas: a determination of the
degree to which regulation increases the cost of goods and services, and a

determination of whether
the increased cost is more
harmful than an absence of
regulation. To determine
whether the protection of
civil rights in Kansas is
worth the cost, the audi-
tors compared the costs to
operate the Commission
with the benefits provided
to the public.

In fiscal year 1979, the
Commission spent a total
of $803,889. Salaries and
wages accounted for
$642,891 (80 percent) of
the total, contractual ser-
vices and other expendi-
tures accounted for the re-
maining $160,998 (20 per-
cent). The auditors com-
pared these costs with the
Commission's cost to close
570 cases in fiscal year
1979. They found that it
cost approximately $1,410
for each closed case.

Of the 570 cases clos-
ed, 81 (14 percent) resulted
in a "satisfactory adjust-
ment" to complainants.

(The Commission refers to an adjustment as satisfactory when it identifies
and resolves a discriminatory practice.) The auditors reviewed each of the
81 satisfactory adjustments. A financial award, occurring in 46 of the 81,
was most common. In these 46 cases, the complainants received a total of
$58,797: one complainant alone received $20,000. The remaining 45
complainants received settlements ranging from $31 to $6,000. Their
average settlement was $862, but about half of these complainants received
$500 or less. Overall, the financial awards received by complainants
equalled seven percent of the Commission's operating costs.
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The auditors found benefits other than financial awards resulting from
the Commission's resolution of complaints and other activities. Of the 81
cases where some type of settlement was awarded, agreements and condi-
tions were often part of that settlement. These include agreements to not
discriminate, to establish and maintain employment records, to hire or
rehire complainants, to clear complainants' personnel records, to establish
affirmative action programs, to be periodically reviewed by the Commis-
sion, to send letters of apology to complainants, and to not retaliate against
complainants. The benefits resulting from such agreements--whether as
direct benefits to complainants or as deterrents in preventing future
discrimination--are difficult to quantify or compare against the Commis-
sion's costs.

Benefits to the public other than from the resolution of valid discrimi-
nation complaints were equally difficult to measure. Benefits may arise
from the investigation of complaints even when no discriminatory practice
was identified, or from the deterrent effect of the Commission in prevent-
ing discrimination simply because the State has a civil rights enforcement
agency. For example, the auditors found examples of complaints that were
withdrawn before an investigation was conducted because the individuals
against whom complaints had been filed settled the matter soon after being
notified of the complaint. In addition, the Commission conducts an
education program designed to inform the public of civil rights laws through
films, publications, and training seminars on the prevention and elimination
of discriminatory practices.

The filing of a complaint also creates direct costs to employers and
others against whom complaints are filed. These costs vary significantly
depending on the complexity of the case, the hiring of an attorney, the
length of time involved, and the final outcome of the complaint. The
auditors contacted ten respondents in civil rights complaints by telephone to
determine what costs they incurred as a result of the complaint. None were
able to provide an estimate of their total costs; however, they were able to
describe the types of costs. These costs included the cost of their own time
spent dealing with the complaint (six respondents), the cost of staff time
(three respondents), the expense of providing requested records and other
materials (three respondents), and attorney fees (three respondents).

In summary, for every dollar spent to operate the Commission on Civil
Rights in fiscal year 1979, complainants received seven cents. Although this
amount appears to be a low rate of return, it is impossible to place a dollar
value on such benefits as clearing an employee's personnel record, establish-
ing an affirmative action program, or eliminating discrimination. However,
costs to respondents in civil rights complaints do occur, and for complaints
where no discrimination has occurred, the respondents may incur these costs
unnecessarily. The auditors carefully considered both the costs and bene-
fits. On balance, they concluded that because the harm to the public from
discrimination can be significant, the cost is not more harmful than the
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absence of an agency working toward the elimination and prevention of
discrimination would be.

Does State Regulation Protect the Public
Health, Safety, and Welfare?

The primary purpose of the Commission is to protect the public's civil
rights. The Kansas Sunset Law requires Legislative Post Audit to determine
whether all facets of the program under Sunset review are designed solely to
protect the public, whether such protection is the primary effect of
regulation, and whether there is a reasonable relationship between the
State's exercise of its police power in this program and the protection of the
public.

The auditors reviewed the Commission's rules and regulations, com-
plaint investigation and processing procedures, education program, contract
compliance review program, and enforcement policies to determine whether
all aspects of the program are designed for the public's protection and have
that protection as their primary effect. This review showed that these
activities were designed for the protection of the public and, as such, are a
reasonable exercise of the State's police power. Yet, the auditors found
problems in the effectiveness of the Commission's primary activity--
investigating and processing complaints--which hamper the Commission in
protecting the public's civil rights. These areas are discussed, with
recommendations for improvement, in the following chapter.

Conclusion

Legislative Post Audit's review of the State's civil rights
program showed that discrimination can and does occur in
Kansas, and that the effect on complainants can be significant.
In all, 81 of the 570 cases closed in fiscal year 1979 were found
to be valid., Complaints of illegal discriminatory practices
ranged from individuals being denied employment or passed over
for promotions to being refused service in a restaurant. To
remedy such practices, the Commission required persons against
whom complaints were filed to "reimburse" the complainant or
to meet other conditions or agreements, such as agreeing to hire
or rehire the complainant, to establish an affirmative action
program, or to not discriminate in the future. Financial awards
were most frequent: complainants received a total of $§58,797 in
1979, or an average of $1,278 each. Without State protection of
individuals' civil rights, many discriminatory practices could go
unchecked, and persons discriminated against would have little
recourse. The auditors could identify no less restrictive method
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of regulation that could adequately protect the public. Although
the cost of preventing and eliminating discrimination is high--for
every dollar spent by the Commission, complainants received
only seven cents--it is impossible to place a dollar value on the
benefits to the State and its citizens of attempting to rectify or
eliminate discriminatory practices. Finally, the auditors found
that, while the Commission's activities were designed to protect
the public, serious problems in processing, investigating, and
resolving complaints limit the Commission's effectiveness. Such
problems are discussed in detail in the following chapter.

Recommendation

The Legislature should take action to re-establish the
State's civil rights regulatory program. In its deliberations, the
Legislature should consider the recommendations presented in
the following chapter for improving the program's effectiveness
in protecting the public's civil rights.
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CHAPTER 1V

PERFORMANCE OF THE COMMISSION ON CIVIL RIGHTS

The primary purpose of the Commission on Civil Rights is investigat-
ing complaints that allege discriminatory practices in employment, housing,
and public accommodations. In reviewing how well the Commission's com-
plaint investigation activities serve to protect the public, the auditors found
a number of problems that hamper the effectiveness of the State's civil
rights program. They found that, although the time spent in some phases of
the complaint resolution process is beyond the Commission's control, those
phases within its control take longer than necessary to investigate and re-
solve—twice as long as the standards recommended by the Equal Employ-
ment Opportunity Commission. Such lengthy delays in resolving complaints
have resulted in increasing backlogs of complaints waiting to be investi-
gated.

Significant delays in resolving complaints hamper the Commission's
ability to protect the public--not only because complaints are not handled
promptly, but also because potentially valid complaints may be closed with-
out resolution or benefit to the public. Further, invalid complaints that
linger in the complaint resolution process can result in unnecessary hard-
ships on employers and others against whom complaints are filed. Moreover,
the auditors discovered problems with administrative oversights in handling
complaints, inadequate or incomplete investigations, substandard productiv-
ity by Commission investigators, and a cumbersome public hearing process.
Such problems contribute to delays as well as being problems in and of
themselves. The following sections address each of these areas, presenting,
where appropriate, recommendations for improvements.

Delays in Investigating and Resolving Complaints

Kansas law requires that complaint investigations be conducted
promptly to ensure that the rights of Kansas citizens are adequately pro-
tected. In a 1976 opinion, the Kansas Supreme Court also emphasized the
importance of timely investigations. To determine how promptly the Com-
mission was investigating and resolving complaints, the auditors examined a
sample of 277 of the 572 complaints closed in calendar year 1979. (Calendar
year 1979 was used in order to examine and analyze the most recent infor-
mation available at the time the audit was conducted.) Cases can be closed
in a number of ways, as explained in the chart on the next page. The
auditors' sample included a random sample of cases closed because no
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WAYS IN WHICH A COMPLAINT IS CLOSED

ADMINISTRATIVE CLOSING--The Commission can close a case at any time for a
variety of administrative reasons. For example, the respondent may have gone
out of business, the complainant may have moved or died, or errors may have been
made in accepting or handling the complaint.

MEDIATION--The parties involved in the complaint are able to work out their
differences before an investigation is conducted.

NO PROBABLE CAUSE--The investigation does not disclose sufficient evidence to
indicate that discrimination probably took place.

CONCILIATION--If probable cause is found, the Commission tries to conciliate any
differences and make any necessary adjustments.

PRE-HEARING SETTLEMENT--When conciliation has failed initially and a public
hearing has been set, the parties may yet reach an agreement.

PUBLIC HEARING--The hearing examiner rules on the case. If the officer finds that
the evidence does not support the discrimination complaint, no action is taken. If
the officer finds that the evidence supports the complaint, the respondent must
comply with any orders or may appeal to a district court.

Complomfs alleging discrimination can:be closed.in a number of ways. The total time
to close a case can‘vary greatly, depending on such factors as the type of complaint,
the: avmlcxblllfy of evidence .or witnesses,  a: complainant's decision to withdraw a
complaint, : the: respondent's attitude toward conciliation, and other factors. The
auditors found however, "ha? ?he 'vemge case was closed in approximately 15
months. S e o

probable cause for the complaint was found, excluded any complaints
withdrawn by complainants, and included all other cases closed durmg the
year. (Five of the 277 cases were closed by other civil rights agencies, such
as the Equal Employment Opportunity Commission. Thus, these cases are
excluded in the following discussions.)

Overall, the average time to process a complaint--from the time it
was filed with the Commission until it was closed--was approximately 15
months. As the following table shows, the total time varied from four
months to more than five years, depending on how the case was resolved:

Average

No. of Cases Months

Type of Disposition in Sample to Close
Mediation 28 4.1
No Probable Cause 102 9.6
Conciliation 41 15.3
Pre-hearing Settlement 8 15.4
Administrative Closing 87 23.2
Public Hearing 2 53.8
Appealed Public Hearing Cases 4 61.8
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Not surprisingly, complaints that are mediated before an investigation
is conducted took little time to close--an average of about four months.
Public hearing cases, whether or not they were appealed to the courts, took
the longest time--an average of about five years. These cases involve all
steps in the complaint resolution process: they were investigated, probable
cause was found, conciliation efforts failed, a public hearing was held, and,

in sorne instances, the public hearing decision was appealed.

Although Kansas law requires
that complaint investigations be
prompt, it offers no guidelines as
to a reasonable amount of time
for a case to be closed. Certain-
ly, the f{final disposition of the
case and the nature of the com-
plaint affect the amount of time
required. In addition, the amount
of time spent on a case after a
finding of probable cause has been
reached is oftentimes beyond the
control of the Commission or of
any other civil rights complaint
investigation agency.

The auditors attempted to
compare the length of time spent
by the Commission in resolving
complaints with other states' per-
formance or with other published
standards. They found no other
state that compiles such informa-
tion. In fact, the auditors were
able to obtain this information in
Kansas only by calculating for
each complaint in their sample
the total time that had elapsed
from the time the case was filed
until it was closed.

Nonetheless, the auditors were
able to obtain a standard against
which they could compare the
amount of time the Commission
spent resolving cases for the
phases within its control--the
time spent after a complaint is
filed, while it is being investi-
gated, and until a finding of prob-

Effect of Delays in Investigating

Complaints: An Employer Goes Out

of Business

In June 1973, a woman alleg-
ing she had been unjustly termi-
nated by her employer on the ba-
sis of race and sex filed a com-
piaint with the Commission. Her
employer responded that this wo-
man, a nurses aide, was fired be-
cause she was unreliable, was of-
ten tardy, and was abusive to pa-
tients. The case file shows she
was contacted by the Commission
for updated information in No-
vember 1974 and February 1975,
but the case was not assigned for
an investigation until July 1975.

The complaint was investi-
gated and the  Commission
reached a finding of probable
cause for the discriminatory prac-
tice. The investigation itself took
only one and one-half months to
complete. Conciliation  was
attempted but failed, and finally,
in February 1977, the case was
approved for a public hearing. By
that time, however, the employer
was no longer doing business in
Kansas, so the case was adminis-
tratively closed in November
1977. The Commission did not
officially close the case until
December 1979, when it notified
the woman of the administrative
closing. This case--from filing of
the complaint to closing --took
nearly six and one-half years.
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able cause or no probable cause is reached. As part of an incentive system
for State civil rights agencies to resolve more cases, the Equal Employment
Opportunity Commission (EEOC) has set six months as a standard for a
finding to be reached.

In examining these phases of the complaint resolution process, the
auditors found it took the Commission an average of 12 months to reach a
finding on employment complaints, 6.6 months to reach a finding on public
accommodation complaints, and 3.5 months for housing discrimination com-
plaints. To determine where delays in the resolution of complaints were
occurring, they focused their review on employment discrimination com-
plaints. The decision to do so was based on the following: employment
complaints constitute 91 percent of the complaints filed with the Commis-
sion, they generally take longer than the other two types of complaints, and
the six-month standard of the EEQC addresses only employment complaints.

As the following figure shows, the auditors found that the average
complaint sits idle for 5 of the 12 months it takes to reach a finding. During
this time, the Commission refers to the case as being in "backlog"--that is,
waiting to be assigned to an investigator. Once a complaint is assigned, the
investigation does not begin for an average of one and one-half months. The
investigation itself takes about four months to complete. The remaining
time is spent sending the case summary to the investigating commissioner
(one of the seven commissioners is assigned the case to review), who, on
behalf of the Commission, reviews the summary and reaches a finding.

Delays in Reaching an Initial Finding
For Discrimination Complaints

Commission
Reaches a
Finding

Complaint
Formally
Filed

Case Assigned Investi- Investi~
to an ggtion gation
Investigator Started Completed

The auditors found that lengthy delays in resolving employment discrimination complaints are
common. Some phases of the complaint resolution process are admittedly beyond the
Commission's control. However, the phases within its control--the time spent after a complaint
is filed and until a finding is reached--take the Commission an average of 12 months to
complete. For more than half this time, complaints sit idly in "backlog" (waiting to be assigned
to an investigator) or sit waiting for the investigation itself to start.

Because the amount of time a case sits in backlog (waiting to be
assigned to an investigator) significantly affects the amount of time it takes
to resolve the case, the auditors also examined the Commission's backlog of
cases from fiscal years 1975 through 1979. As the accompanying figure
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Cases in "Backlog" at Year End
Fiscal Years 1975-1980
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Changes in the Commission's jurisdiction in 1976 allowed it to administratively close
many cases that had not yet been assigned to investigators, but the number of cases
sitting dormant has again become an increasing problem. In calendar year 1979, the year
on which the auditors' analysis was based, the average employment complaint was in
"backlog" for five months waiting to be assigned to an investigator. (The Commission's
Executive Director cannot say exactly how many cases were in backlog in fiscal year
1978. In conducting an actual count of the caseload for that year, the Director
discovered that more than |00 open cases previously reported by the Commission could
not be accounted for.) Delays that occur because cases are simply not being worked on
compound problems in locating witnesses, obtaining evidence and testimony, and the like.

shows, 848 cases were backlogged at the end of 1975. Because of changes in
the Commission's jurisdiction in 1976 (the Supreme Court ruled that the
Commission did not have jurisdiction over certain complaints relating to
government-provided services, such as complaints against police depart-
ments), a large number of cases were administratively closed, reducing the
number of cases in backlog to 235. By the end of fiscal year 1979, the
number of cases in the Commission's backlog had risen to 589. Information
provided by the Commission during the last few weeks of the audit fieldwork
showed that the backlog had grown to 771 in fiscal year 1980, approaching
the same level as in 1975. Thus, within the last few years the number of
cases sitting idle has again become an increasing problem. If the
Commission continues to receive more complaints in a year than it can close
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Effects of Delays in Resolving
Discrimination Complaints: Lost
Records

In June 1975, a Jewish woman
filed a discrimination complaint
against her employer alleging re-
ligious discrimination. Her em-
ployer required employees to use
personal leave time to observe re-
ligious holidays.

According to the case file, the
intake worker lost information on
the original complaint. The
woman ftried wunsuccessfully for
nearly a year to find out about
the status of her complaint. It
was. not until June 1976 that she
was told that information essen-
tial to her complaint had been
lost and was asked to sign and
formalize her complaint.  The
complaint was docketed in July
1976 and was immediately
assigned to an investigator.

The investigation produced a
probable cause finding. The Com-
mission attempted to conciliate
the differences between this
woman and her employer, but the
case was administratively closed
in May 1979 because the Commis-
sion determined it lacked merit
for public hearing. This determi-
nation was made, at least in part,
because the U.S. Supreme Court
had ruled in a similar case that
employers did not have to provide
religious holidays for non-Chris-
tian groups.

The auditors could find no
documentation in the case file to
show why two and one-half years
had lapsed between the date a
finding was reached and the date
the case was administratively
closed.
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(in fiscal year 1979 it received
968 complaints and closed only
570), the problem will certainly
get worse.

Delays in investigating and re-
solving civil rights complaints can
have an adverse effect on individ-
ual complainants, on respondents,
and on the final resolution of the
complaint. When those delays oc-
cur because complaints are simply
not being worked on--rather than
because of sometimes unavoidable
problems in locating witnesses,
obtaining evidence and testimony,
and the like--the problems are
even greater. Delays can lead to
such difficulties as lost personnel
records or other evidence, faded
memories, and turnover of people
familiar with the circumstances
surrounding the complaint. Thus,
it becomes more difficult to sub-
stantiate valid complaints. Long
delays in resolving complaints can
also delay complainants from re-
ceiving some type of settlement
to correct discriminatory prac-
tices. Conversely, for friviolous
or unjustified complaints, the cost
to the respondent in terms of
time and money can be signifi-
cant.

In attempting to determine
the reasons why delays were oc-
curring, the auditors again turned
to their sample of 277 complaints.
Of those complaints, they were
immediately able to identify 60
cases that appeared to have had
problems in being resolved. They
reviewed 29 of these cases in
depth, and found 24 with problems
serious enough to delay the com-
plaint's resolution or to affect its
final outcome. These problems



were in the areas of administrative oversights, inadequate or incomplete
investigations, and substandard productivity of the Commission's investiga-
tive staff. Because of Commission-generated problems and errors, these
cases were often administratively closed by the Commission at some point
in the process. In addition, the auditors found that the public hearing
process was slow and cumbersome, and that most public hearing decisions
are appealed to a district court anyway.

Administrative Oversights

A complainant's first contact with the Commission is with one of the
two "intake" workers, who are clerical workers with no training as investiga-
tors. Intake workers are responsible for taking the complaint, determining
whether it falls within the Commission's jurisdiction, completing the com-
plaint form, obtaining the complainant's signature on the form, and ensuring
that the complaint is officially filed (docketed). Of the 24 "problem" cases,
the auditors found seven with errors at the intake stage. These problems
were in two areas--complaints over which the Commission had no jurisdic-
tion, and complaints that contained clerical errors. In addition, the auditors
found significant problems with the Commission's complaint intake record-
keeping system.

Lack of Jurisdiction

The law requires that complaints be filed within six months of the date
of the alleged discrimination. Intake workers are responsible for making
such a determination before the complaint is docketed, as well as for ensur-
ing that all the necessary information for the complaint has been collected
before the six months elapses.

In two of the six cases with problems at the intake stage, the auditors
found that the complainant did not file a complaint until more than six
months after the alleged discrimination. Both cases were docketed anyway
and investigated. A probable cause finding was made, and conciliation was
attempted but failed--a process that took about a year for each case. Only
after conciliation attempts failed did the Commission's legal counsel review
the case, noting that the Commission lacked jurisdiction because neither
complaint was filed on time. As a result, both cases were administratively
closed.

Intake workers accepted one other complaint alleging discrimination

over which the Commission had no jurisdiction. In this case, an employer
had fewer than four employees and, despite the employer's repeated protes-
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STEPS TAKEN IN PROCESSING A COMPLAINT

COMPLAINT INTAKE--In the first contact with the complainant, Commission personnel
determine whether the complaint is within the Commission's jurisdiction and is
less than six months old.

COMPLAINT FILED-~-A complaint is formally filed with the Commission.

BACKLOG--The complaint awaits assignment to an investigator.

INVESTIGATION--The investigator compiles evidence relevant to the complaint. A
finding of "probable cause" or "no probable cause" for the alleged discrimination is
reached by the investigating commissioner assigned to the complaint.

CONCILIATION--If the investigation showed probable cause for the alleged discrimina-
tion, the Commission must attempt to get all parties in the complaint to resolve
their differences.

PUBLIC HEARING--If conciliation fails, the complaint may go to a public hearing. If
the hearing officer finds that a violation of the complainant's civil rights has
occurred, the officer recommends appropriate remedies or penaities. The
respondent may appeal this decision to the district court.

Complaints filed with the Commission go through various phases as the Commission
works 1o investigate and resolve them. Only the time spent after a complaint is filed
“and until the investigation is completed and a finding réached is totally within the
Commission's control. The auditors found that it took the Commission an average of
I2.‘months. to complete this part of the process--twice as long as a standard
recommended by the Equal Employment Opportunity Commission.  Most of this delay
otcurs because complaints sit in "backlog" waiting to be assigned to an investigator.

tations that the case was outside the Commission's jurisdiction, an investi-
gation was conducted. Nine months after the complaint was docketed--and
after the investigation was completed--it was administratively closed. The
case file does not show whether the intake worker had asked the employer
how many employees she had.

These three cases do not represent all cases that were administra-
tively closed in 1979--only those which the auditors reviewed in great detail.
However, because all cases that were administratively closed were included
in their sample of 277 cases, the auditors could identify a total of 11 cases
administratively closed in 1979 because the Commission lacked jurisdiction
over them. Generally, as the three examples described above show, such
oversights apparently are not discovered by the Commission until after the
complaint had been formally filed, investigated, and probable cause findings
made. Thus, because intake workers are allowing cases over which the
Commission has no jurisdiction to be filed, the Commission appears to be
v\;]asting significant amounts of time investigating and attempting to resolve
them.
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Clerical Errors

The auditors also found three cases in which clerical errors were made
on the formal complaint form prepared by the intake worker. For example,
in two cases the complaint form incorrectly showed the date of the alleged
discrimination as occurring after the case was docketed. One case was
administratively closed when this mistake was discovered. The other went
through the process to a public hearing and resulted in a finding of no
violation. While such errors cannot always be avoided, better controls over
the intake function can help minimize the chance that they will occur or go
undetected.

Poor Record-Keeping

The auditors found significant problems with the Commission's com-
plaint intake record-keeping system. No records are kept on the number of
contacts--or potential com-
plaints--citizens make with the
Commission, or on the number of
contacts that are eventually doc-
keted as complaints. Moreover,
the records of initial contacts are
so poorly organized--they are not
kept in order either by date or
alphabetically--that it is difficult
to keep track of complaints, to
determine whether proper and
timely follow-up on each contact
occurred, and to ensure that com-
plaints are docketed before six
months elapses. In addition, the
auditors found that the intake
workers do not use standardized
interview forms when taking
complaints in person or over the telephone. The use of such forms would
help ensure that all necessary information for completing the complaint and
determining jurisdiction is obtained.

Unaccountable Delays

Of the 24 cases the auditors
examined in detail, several in-
volved extreme or unaccountable
time delays in resolving com-
plaints. For example, they found
that an investigating commis-
sioner held a case summary for 10
months without reaching a finding
in the complaint. The complaint
was reassigned to a second com-
missioner, who concurred with the
summary's probable cause finding
after only four days.

In reviewing other states' intake procedures, the auditors found that a
variety of methods exist that could help reduce administrative errors and
oversights. For example, in New Jersey all contacts and the intake
workers' follow-ups on the contact are reviewed by a supervisor to ensure
that the complaint is within its agency's jurisdiction. In Maryland, com-
plaints are reviewed by the director or assistant director of the intake case
control unit to ensure jurisdiction, timeliness, and accuracy. The intake
workers in Kentucky are trained as professional investigators. Similarily,
complaint investigators in Connecticut serve as intake workers on a rotating
basis.
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Recommendations

1. To ensure that all complaints formally filed with the
Commission on Civil Rights are within the Commission's
jurisdiction, and to ensure that time is not spent unneces-
sarily on cases that are outside its jurisdiction, the Com-
mission should do the following:

a. Request that its two intake worker positions, which
are now clerical in nature, be reclassified as investi-
gator positions. Such reclassifications should help
ensure that intake workers have a full knowledge and
understanding of civil rights complaints. The Com-
mission should then establish a system of rotating
investigators to serve as intake workers on a periodic
basis.

b.  As an alternative to reclassifying its intake worker
positions, the Commission should request that an
additional position be created to supervise the intake
function and review each initial contact and com-
plaint. - Creating this position should help eliminate
problems of timeliness, lack of jurisdiction, and cleri-
cal errors that now contribute to delays in investigat-
ing and resolving complaints and that may adversely
affect the outcome of some potentially valid com-
plaints.

2. To reduce clerical errors in the docketing of complaints,
the Commission should establish a record-keeping system
that numbers and tracks on a standardized interview form
all initial contacts citizens make with the Commission.
The Commission should also maintain standardized records
of such contacts, showing the number formally docketed,
the number rejected, and the reasons why they were not
filed as formal complaints.

Inadequate or Incomplete Investigations

Once an investigation is completed, the investigator must write a case
summary summarizing all evidence relevant to the complaint, determining
whether there is a basis for the discrimination compiaint, and recommending
appropriate settlements for complaints found to be valid. The investigating
commissioner, acting on behalf of the Commission, relies heavily on the
case summary in reaching a finding that there was or was not probable cause
for the alleged discrimination. Thus, complete and accurate complaint
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investigations are vital--not only
as a matter of administrative ef-
ficiency for the Commission, but
also to ensure that the public's
civil rights are being adequately
protected and that discriminatory
practices are being identified and
eliminated.

The auditors found significant
problems contributing to case de-
lays in 24 of the 29 cases they re-
viewed in great detail. In 14 of
these cases, they noted that the
Commission had identified serious
problems with the investigations.
It had identified 18 separate prob-
lems, as follows:

Failure to gather the

necessary information 8
Pertinent issues were
not investigated 5

Findings were not support-
ed by the facts as stated

in the case summary 2
Insufficient and contra-

dictory case summary |
Proposed remedies were

not feasible |

Lack of merit, but no
reason specified
Total 1

OOI)—-

Such deficiencies in the inves-
tigations can affect the Commis-
sion's ability to handle cases as
promptly and efficiently as pos-
sible. For example, the agency
had reached a finding of probable
cause for the discriminatory prac-
tice in 12 of the 1% cases. One of
these cases was conciliated, but
nine were administratively clos-
ed--primarily because the Com-
mission's legal staff, in reviewing
the cases after conciliation at-
tempts failed, had identified the
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Effects of Delays in Investigating
Complaints: Problems in Recalling
the Facts of the Case

An employment-related com-
plaint alleging race discrimination
by association was filed with the
Commission by a white woman.
The woman charged she was de-
nied a production line job and was
unjustly terminated because of
her marriage to a black man.

Lengthy delays in addressing
this complaint occurred at two
separate steps in the process.
First, the complaint was not
assigned to an investigator for a
year. Second, once begun, the in-
vestigation itself took just over a
year to complete. This delay
occurred in part because three in-
vestigators were assigned to the
case over that time span.

In reviewing the case file, the
auditors found instances where
the investigators could not locate
needed witnesses or where the
witnesses could not recall details
of the incident in question be-
cause of the time lag. Based on
the evidence investigators were
able to gather, the Commission
found no probable cause for the
discrimination complaint. After
being notified of such, the woman
who had filed the complaint met
with the Commission to discuss
the basis for the Commission's
finding and to question the
lengthy delay in processing the
complaint.  There is no appeal
available for "no probable cause"
decisions made by the Commis-
sion.




Delays Caused By
Case Reassignments

Complaints may be reassigned
when an employee resigns or when
workloads need to be equalized.
Although sometimes unavoidable,
such reassignments can cause un-
necessary delays in resolving a
complaint. For example, an inve-
stigator assigned to a case for one
year partially completed an in-
vestigation before moving out of
State. A second investigator was
assigned to the case for two
months, but did no work on it. A
third investigator then took over.
A number of questions regarding
witnesses and evidence arose
which could best be answered by
the first investigator, who ap-
parently had not turned over, or
at least had not adequately docu-
mented, all pertinent case infor-
mation.  Long delays occurred
until this former investigator was
reached.

The finding on this case,
reached 26 months after the com-
plaint was formally filed, was no
probable cause.

problems with the investigations.
Two cases resulted in a "o viola-
tion" finding after a public hear-

ing.

Several specific  problems
emerged during the auditors' re-
view. First, because the Commis-
sion's legal staff is not usually in-
volved earlier in the complaint in-
vestigation, the agency spends a
great deal of time and effort in
the investigation, conciliation,
and public hearing phases on dis-
crimination complaints that have
not been sufficiently proven as
valid. Second, the auditors found
one case where, even after the le-
gal staff reported to the Commis-
sion that the case was '"entirely
lacking in evidence for a public
hearing," the case went on to a
hearing. No violation was found.

Finally, inadequate or incom-
plete investigations may affect
the final outcome of a complaint.
The Commission had reached a
finding of probable cause for 12
of the 14 cases, yet more than
half of these were administrative-
ly closed because of deficient in-
vestigations. The auditors could
not determine whether such cases

eventually would have resulted in remedies to individuals who filed the
complaints. But the possibility certainly exists that inadequate investiga-
tions played a role in closing some valid and supportable cases. Conversely,
the auditors also found one race discrimination case--the only one of the 14
cases that was conciliated and that resulted in any benefits to a complain-
ant--that was questioned by a Commission employee as lacking in supporting
evidence. This employee stated he was "not comfortable with this case" but
thought he "might be able to conciliate it." The case eventually was
conciliated.

In reviewing other states' civil rights organizations, the auditors found
examples of manuals used by investigators that were more detailed and
useful than the Commission's manual. The manual currently used by the
Commission primarily shows the procedural steps through the investigatory
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process and the form for writing up interviews, material requests, and case
summaries. In contrast, Connecticut's manual also assists the investigator
in analyzing the evidence compiled and in assessing the merits of differing
arguments. In addition, a great deal of the Connecticut manual emphasizes
a substantive analysis of evidence and provides guidance in making a cause
or no cause recommendation. Connecticut, unlike Kansas, provides a
working definition of what constitutes reasonable or probable cause for the
discrimination. This guidance provides the investigator with a standard for
collecting and analyzing information to support a probable cause recommen-
dation.

Recommendations

L. To ensure that all the necessary information to determine
probable cause for a discriminatory activity is collected during
an investigation, the Commission should revise its investigation
manual so that the manual clearly sets out the minimum
evidence necessary to support a finding of probable cause.

2. To ensure that all findings recommended by investigators
are valid and that the documented evidence supports the finding,
the Commission should ensure that its legal staff reviews case
summaries and investigative findings before they are submitted
to the investigating commissioners.

Substandard Investigator Productivity

Another major factor contributing to delays in investigating and
resolving cases--at least for the phases within the Commission's control--is
the low productivity of the Commission's investigators. The Commission has
a total of 18 investigators. Two of these investigators are called "pattern"
investigators. They primarily investigate complaints in which a pattern of
discrimination appears likely--for example, when many complaints are filed
against the same person or company--and as such are not normally assigned
to investigate other types of complaints.

The auditors found that the number of investigations being completed
each year was declining, while the number of complaints filed with the
Commission each year through fiscal year 1979 was increasing. In fiscal
year 1979, 510 investigations were completed. By fiscal year 1980, the
number of completed investigations had dropped to 392.

In order to use the most current information available during their
fieldwork and analyses, the auditors focused on calendar year 1979 data. In
calendar year 1979, 450 investigations were completed. Only 388 of these
450 investigations were completed by the Commission's 16 investigator
positions. Forty of the remaining 62 investigations were completed by the
Commission's two pattern investigators (in addition to their other investiga-
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tions), and the Commission is unable to account for the 22 other investiga-
tions. Thus, the 16 investigators completed an average of only two
investigations per month, or 24 per year. The number of investigations
completed ranged from 5 to 47 per investigator position.

The Commission has set a minimum productivity standard of an
average of three completed investigations per investigator per month--or 36
per year. An investigator not meeting this standard is considered by the
Commission to be doing substandard work. Based on this standard, the 16
investigators should have completed a minimum of 576 investigations; yet,
only 388 were completed. Overall, then, the investigators fell short of the
Commission's minimum standard by 193 cases, or 33 percent.

The auditors also compared the Commission's standard with standards
set in five other states--Nebraska, Indiana, Missouri, Iowa, and Connecticut.
They found that the Commission’'s standard was lower than the other states'
standards. Their standards ranged from four to eight investigations per
month. Officials in these other states indicated to the auditors that,
although they did not always meet their standards, those standards were
developed from information on completed investigations in the past and they
were attainable. Had the Commission's investigators matched even the
lowest of these other states'standards--or four completed investigations per

month--they would have com-

Employee Turnover Rates for the pleted 768 investigations. As

Commission's 16 Investigator Positions it is, they completed only half
this number.

In examining the Commis-
sion's operations, the auditors
found that an excessively high
employee turnover was the
primary reason why its invest-
igators were unable to meet
even its own standard of three
completed investigations per
month.

High Employee Turnover

Employee turnover occurs
1975 1976 1977 1978 1979 when an employee resigns’ is
terminated, or is promoted,
and the position is vacant until

The auditors found that the turnover in investiga-
tor positions has varied over the past five years but

that, on the whole, turnover has been extraordinar- filled by another employee.
ily high. In fiscal years 1976 and 1979, for exam- As the accompanying figure
ple, Thrge—fourfhs of the Commission's .mveshgo— ShOWS, the Commission has ex-
tors resigned or were transferred, terminated, or . . X

promoted. Such high turnover rates play a signifi- Pe”enced consistently hlgh
cant role in hampering the Commission's ability to rates of turnover in its 16 in-

investigate and resolve complaints.

vestigator positions over the
past five years. For example,

36.



in {fiscal years 1976 and
1979 three-fourths of the
Commission's investigators
either resigned or were
transferred, terminated, or
promoted. Such high turn-
over rates play a signifi-
cant role in hampering the
Commission's ability to in-
vestigate and resolve com-
plaints.

In a year with no turn-
over, the Commission's 16
investigators would nor-
mally work a total of 192
months (not including leave
time). In 1979, however,
12 of the 16 investigator

Investigators' Time Lost
Because of Vacancies and Training

Time Lost Because
A of Vacancies
Time
Available
for
Investi-
gations

| Because of
Training

Because of the high turnover in the Commission's investi-
gator positions and because of the time needed to train
new people, the Commission essentially lost one-fourth of
the total time normally available for completing investi-
gations in [979. This loss had the same effect as cutting

positions were vacated the number of investigator positions from {6 to !1.

sometime during the year.
The amount of time lost because of vacancies was |l.5 months, or six
percent of the total time available. Moreover, new investigators must be

trained, and during their six-month training period they complete few, if

any, investigations on their own. The auditors found that investigator
trainees were in probationary periods with no investigations completed for a
total of 39 months in 1979. Thus, an additional 20 percent of the time
available for investigations was lost to training time.

The loss of one-fourth of the total time normally available to
complete investigations had the same effect as having five fewer full-time
investigators, or having only 1l investigator positions. This fact explains
why the Commission's investigators were not able to meet even the
Commission's standard of 36 completed investigations each per year. By the
Commission's standards, the equivalent of 1l investigators should have
completed 396 investigations, just 8 short of the 388 investigations actually
completed in 1979.

The auditors set out to determine why turnover in the investigator
positions is so extraordinarily high. Nine of the 12 vacancies in 1979
occurred because individuals resigned from the Commission. Two occurred
because of promotions, and one because of a transfer. The auditors
compared turnover rates, investigators' salaries, and minimum qualifications
with civil rights organizations in other states. They also examined the
training the investigators receive, and reviewed resignation letters sub-
mitted to the Commission.

To determine if the nature of a civil rights investigator's work
inherently contributes to a high turnover in these positions, the auditors
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compared the turnover rate of the Commission with other states. For the
four states where the information was available (Indiana, Missouri, Nebras-
ka, and Pennsylvania), the turnover was considerably lower. Turnover rates
in these other states' civil rights agencies ranged from 10 percent to 25
percent in 1979; thus, the position of a civil rights complaint investigator
does not appear to have an inherent potential for high turnover. The

Cases Completed by Investigators
in Positions With and Without Turnover

Positions With No Positions With
Tumover Turnover
Cases
Completed
1

50 ¢ -

4Q

RN o D i - el (Standard = 36 cases)

30

20

10

On the average, investiga- Only one investigator who left his
tors who did not leave job sometime during the year met
their jobs in 1979 were the Commission's 36-case stan-
able to meet the Commis- dard.  This individual was pro-
sion's standard of complet- moted to another position within
ing 36 complaint investiga- the Commission during the last
tions. The investigator week of the year. Generally, va-
who completed only 10 cant positions are filled rather
cases had been working at quickly. However, because new
the Commission for nine investigators must be trained,
months. This position had there is considerable lag-time be-
been vacant since the pre- fore that investigator can become
vious year; thus, the audi- productive and begin completing
tors did not consider it to investigations. Such turnover is
have turnover in 979, disruptive.
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auditors also found that the salaries paid to civil rights investigators in
Kansas are comparable to most of the other states they reviewed, and are
higher than in some.

The training investigators receive also does not appear to contribute
to resignations. The auditors interviewed five investigators and other
employees, all of whom felt that the training adequately prepared investiga-
tors to do investigations. (At the same time, Legislative Post Audit would
point out that the relative inexperience of the Commission's investigators--
in 1979, only 4 investigators had been at the Commission for at least one
year--probably contributed to the number of inadequate or incomplete
investigations identified by the agency.)

The letters submitted by investigators leaving the Commission pro-
vided no further insights as to why the high turnover has occurred. The
auditors looked at the 34 resignation letters submitted by resigning investi-
gators over the last five years. The reasons listed in these letters were as
follows: :

No reason 17
Better pay or more
challenging work

Return to school

Dismissal from agency
Morale and poor treatment
Miscellaneous reasons

N = — N 00

In sum, the auditors were unable to pinpoint exactly why the Commis-
sion has experienced such a high rate of turnover in its investigator
positions.  They found, however, that turnover is not limited to the
investigator positions. Excluding the Director, the Assistant Director, and
the legal and clerical staffs, the Commission's turnover rate in 1979 was 85
percent. These additional positions include two supervisors, three pattern
investigators, an educational specialist, and two intake workers. There were
a total of 10 employee turnovers in these eight positions in 1979.

Recommendations

I. The Legislative Post Audit Committee should direct the
Division of Personnel Services to study the operation of the
Commission on Civil Rights to determine the cause of employee
turnover within the Commission. This study should also address
means of reducing the high turnover rates.

2. At the same time, the Commission should review its
individual investigator productivity standard of three completed
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investigations per month. This review should include a compari-
son of standards used in other states and the procedures used in
these states to ensure that their investigators meet these goals.
Along with implementing any policies and procedures designed to
reduce employee turnover, the Commission should revise its
standards for completed investigations to be comparable to other
states, to ensure that the number of completed cases keeps up
with new cases filed, and to reduce the Commission's backlog of
complaints. The Commission should also implement any neces-
sary procedures to ensure that these standards are met. Through
the appropriations process, the Commission should report to the
Legislature about its revised investigator productivity standard
and any procedural changes.

Public Hearing Process

The Commission on Civil Rights is empowered by law to hold a public
hearing on complaints that are found to have probable cause but that cannot
be conciliated. Each case is reviewed by the Commission's legal staff to
determine its merit for public hearing, but the final approval for holding a
public hearing rests with the seven-member Commission. Public hearing
cases are generally heard before the Commission's full-time hearing exami-
ner, but a pro-tem hearing examiner or the commissioners themselves may
also hear public hearing cases.

During their review, the auditors noted the following problems with
the public hearing process:

— the Commission is not keeping up with the number of cases approved
for public hearing
-- public hearing cases take a long time to be resolved

-- most decisions the Commission reaches after a public hearing are
appealed to the courts

--there is a potential conflict of roles in the Commission--as an
administrative agency--carrying out judicial functions (public hear-
ings)

Each of these areas is discussed separately below.

Increasing Backlog of Public Hearing Cases

As the following table shows, the number of cases approved for public
hearing has remained relatively constant since fiscal year 1978, while the
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number of hearings actually held has dropped from 29 to 20 per year. The
number of cases carried forward from one fiscal year to the next has also
increased, as has the number of pre-hearing settlements.

Status of Public Hearings

Fiscal Year

1976 1977 1978 1979 1980
Cases Approved for Public
Hearing 33 37 52 49 51
Hearing Held 15 27 29 27 20
Pre-hearing
Settlement 13 7 10 17 20
Adminjstratively
Closed (a) 0 0 4 4 1
Cases Carried Forward '
to Next Year 5 8 17 18 28

(@) These administrative closures were due to complaints being withdrawn
by complainant, complainant could not be located, or complainant died.

In its fiscal year 1979 budget request, the Commission set a goal for
the hearing examiner to conduct three public hearings per month, or 36 per
year. This goal was established recognizing that more than 36 cases per
year would be approved for hearing but that, for many cases, pre-hearing
settlements would be reached. In fiscal year 1980, the Commission fell
short of this goal by 16 cases, or 44 percent of the total caseload. In fiscal
year 1979, the Commission fell short of this goal by 25 percent.

Delays in Making a Final Decision

The auditors found that once a public hearing is held, it takes the
Commission a significant amount of time to reach a final decision. When
the public hearing is completed, a transcript of the hearing is prepared.
After the attorneys for the complainant and respondent review the tran-
script, they submit legal briefs and proposed findings to the hearing
examiner. The hearing examiner reviews the proposed findings and submits
a written report of his finding to the Commission, which makes a final
determination of whether a violation has occurred. In fiscal year 1979, the
Commission reached decisions in 20 complaints. The hearings for these
decisions had been held in fiscal years 1977 and 1978. Not all of these cases
would be considered closed that year because of appeals of public hearing
. findings to the courts.
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Delays in Reaching a Final Decision
on Discrimination Complaints

Commission De-
termines Whether

Public
Hearing

Held a Violation has
Occurred
Transcript Attorneys Sub- Examiner's
of Hearing mit Legal Briefs Findings
Received to Hearing Submitted to
Examiner Commission

Once a public hearing is held on a complaint case, the auditors found it took the
Commission an average of Il months to determine whether a violation had occurred.
Nearly half this time was spent waiting to receive the hearing examiner's findings.
Despite the lengthy investigdtion and review process each complaint is subjected to
before it goes to a public hearing, between fiscal years 1976 and 1980 the Commission
found no violation had occurred in 15 of 78 cases (20 percent). Further, 87 percent of the
Commission's decisions that a violation had occurred were appealed to the district courts.

The auditors reviewed this process for the 20 determinations in fiscal
year 1979 and found that it took an average of 331 days (11 months) for the
Commission to make a determination after the public hearing was held. As
the accompanying figure shows, the major portion of this time--147 days (44
percent of the total)--elapsed while the Commission was waiting to receive
the hearing examiner's findings.

Appeals of Commission Determinations

Over the past five years, 8 percent of the Commission's decisions
that a violation had occurred were appealed to the district courts. Further,
in each of the last three years, all but one decision has been appealed. Thus,
the trend is obviously for respondents to appeal decisions before accepting a
final judgment on the case.

Judicial Appeals of Public Hearing Decisions
Fiscal Years 1976-1980

Fiscal Findings of Violation Findings of No Violation

Y ear Decisions  Appeals Percent Decisions Appeals Percent
1976 8 5 63% 2 0 0%
1977 12 10 &3 2 0 0
1973 15 14 93 3 0 0
1979 13 12 92 5 0 0
1280 15 14 93 3 0 0
TOTAL 63 5 87% 5 0 0%
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By law, discrimination complaints appealed to the courts must be
heard "de novo." Under "de novo" review, the court may choose to partially
or completely disregard any or all findings of fact or law as determined by
the Commission at its public hearings. (Most court cases may be appealed
only because of legal, technical, or procedural problems arising out of a
lower court's handling of a case, and no old or new evidence bearing on the
case may be considered by the appeals court.) By requiring "de novo"
review, the Legislature has therefore established a check on the Commis-
sion's decisions, ensuring that both complainants and respondents have
recourse to the courts if they so choose.

Status of Commission's Decisions
That Have Been Appealed to the District Courts

Appedaled Cases = 55 Auditors' Sample = 14

Courts (11)

Between fiscal years 1976 and 1980, 55 of the Commission's decisions
were appealed to the district courts. The auditors reviewed a sample of
4 appealed cases. They found that one was a pre-trial settlement at
the district court level, two decisions were upheld by the courts, and ||
were reversed. Six of these || cases are pending further appeal at the
appellate court level. Nonetheless, the number of decisions reversed by
the courts seems exceptionally high.

The auditors found that, in a sample of 14 of the 55 appeals of the
Commission's decisions from fiscal years 1976 through 1980, two were
upheld by the courts, Il were reversed (six of which are pending further
appeal at the appellate court level), and one was a pre-trial settlement at
the district court level. In summary, although the Commission puts a great
deal of time and staff resources into cases during the public hearing process,

R
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that phase is almost never the final step in resolving such cases. In reality,
most cases that have been through a public hearing are not finally resolved
until after they are heard on appeal by a district court. Further, the number
of Commission decisions ultimately reversed by the courts seems quite high.

Potential Lack of Objectivity

The Commission on Civil Rights is an administrative agency empower-
ed to investigate and resolve civil rights complaints. However, its enforce-
ment powers are judicial in nature. These enforcement powers include
holding public hearings with the same rules of evidence applied to civil court
proceedings, and the authority to issue orders that are enforceable through
the courts by means of criminal sanctions.

The auditors found that there is a potential for an inherent lack of
objectivity in an administrative agency that also carries out judicial
functions. The Commission is initially placed in the role of serving as an
impartial and unbiased investigative agency to determine whether discrimi-
nation has occurred. Subsequently, it must serve as an advocate for
complainants where the investigation has shown probable cause for the
discriminatory practice. Commission staff members represent complainants
at public hearings before the hearing examiner, who is also a part of the
same administrative agency.

Because of these conflicting roles, because the majority of the
Commission's decisions are overturned in the courts, and because of the
extensive amount of time and resources the Commission devotes to carrying
cases through the public hearing process, the auditors looked into the
possibility of removing the public hearing function from the Commission.
Their findings in this area are discussed in the following section on
reorganizing the State's civil rights program for more effective and effi-
cient regulation.

Reorganizing for a More Effective Civil Rights Program

The widespread problems that limit the effectiveness of the State's
civil rights program will require that new procedures and policies be
developed and implemented, that certain aspects of the Commission's
operation be reviewed, that present resources be reallocated, and that new
resources be added. The severity of the problems found, which significantly
hamper the Commission's ability to adequately investigate and resolve
complaints in a timely manner, led the auditors to evaluate whether there is
a need for major organizational changes. The auditors reviewed two areas
of potential reorganization. The first concerns the Commission's public
hearing activities, and the second concerns whether the Commission should
continue as an independent agency or be moved to another State agency.

-3
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Eliminating the Commission's Public Hearing Function

The auditors reviewed the public hearing functions of the 43 states
with state civil rights organizations that are comparable to Kansas' Com-
mission and found differences in the way the public hearing function is
carried out. Two of these states have no statutory authority to hold public
hearings; therefore, appeals from agency determinations are taken directly
to the courts. Of the remaining 4! states, seven have the authority to refer
cases to public hearing, but the public hearing function is carried out by
another state agency with judicial functions. These range from attorney
-general's offices to secretaries of state. The remaining 34 states, including
Kansas, conduct public hearings within their civil rights organizations.

The auditors also reviewed the federal Equal Employment Opportunity
Commission's (EEOC) activity in this area. The EEOC does not have
authority to conduct hearings for probable cause complaints where concilia-
tion attempts fail. Under the EEOC's procedures in these cases, a “right to
sue" letter is issued to the complainant. This letter shows that all
administrative remedies have been exhausted and that the complaint can be
taken to court. In the cases where complainants decide to exercise the right
to sue, the EEOC can, at its discretion, represent the complainant in court
until the matter is resolved.

The auditors concluded that an alternative similar to the procedure
used by the EEOC has considerable merit in Kansas. If the public hearing
function were eliminated, complaints that cannot be conciliated but that the
Commission determines to have sufficient merit could go directly into the
court system. Thus, approximately 11 months would be eliminated from the
total time required to resolve the complaint. The complainants would
continue to be protected in that, as it does now, Commission staff would
represent the complainant as the case progressed through the court system.

In addition, if the Commission no longer held hearings and performed a
judicial function, more effort could be devoted to resolving complaints
through mediation and conciliation. Also, the inherent conflict of interest
in having an agency objectively investigate a complaint, work to resolve
that complaint through conciliation, and then reach a final decision in a
hearing process would be eliminated. Finally, the time the legal staff
spends reviewing and preparing cases for public hearing could be redirected
to reviewing investigation findings before case summaries are sent to the
investigating commissioners. This review should help identify complaints
where the Commission has no jurisdiction and identify and correct inadequa-
cies in investigations much earlier in the process. Taken together, the
auditors concluded that, if the public hearing function for civil rights
- complaints were eliminated, the public would continue to be adequately
protected, delays in reaching a final resolution for complaints would be
reduced, and, overall, the State's civil rights program would be improved.
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Recommendation

The Legislature should amend State statutes to eliminate
the authority of the Commission on Civil Rights to hold public
hearings. The law should also be revised to authorize the
Commission to develop procedures to issue "right to sue" letters
to complainants and to represent complainants in civil rights:
complaints that are resolved by the State courts.

Moving Regulation to Another State Agency

One of the questions raised during the sunset process is whether
reorganizing agencies under review would better meet the Legislature's
goals in establishing certain programs. The legislative mandate for the
State's civil rights program has been to eliminate and prevent discrimina-
tion, thereby protecting the civil rights of Kansas citizens. '

As this chapter has shown, the Commission's regulatory activities--
particularly those involved in investigating and resolving discrimination
charges--appear to be falling far short of meeting the Legislature's goals.
The auditors found that complaints are often bogged down in the various
phases of the complaint resolution process, and that the backlog of
complaints has risen steadily over the past few years. Investigations of
discrimination charges are often incomplete or inaccurate, a fact that is not
surprising when one considers the extraordinarily high turnover in the
Commission's investigatory staff and its resulting inexperience. Despite the
time and money devoted to documenting and verifying discriminatory
practices, about one-fifth of the cases that reached a public hearing in the
past five years have resulted in a finding of no violation. In addition, almost
all public hearing cases which have resulted in a finding that a violation has
occurred are appealed to the district courts, and apparently many of those
are overturned.

Problems of lesser magnitude, which nonetheless delay the resolution
of complaints and may affect their outcome, are also widespread. These
problems include administrative errors, poor record-keeping, the inefficient
use of the Commission's legal staff, and the inaccurate records following the
Commission's 1978 recount of actual caseloads.

The problems prevalent in the Commission are not new. As early as
1974 a Special Committee on Federal and State Affairs was directed to
report to the 1975 Legislature on the effectiveness and organization of the
Commission. A number of concerns were raised during legislative hearings
at the time: the Commission's large backlog of cases, its high turnover in
investigative staff, and an unsatisfactory attitude and lack of objectivity on
the part of the investigatory staff. Concluding that an efficient, effective,
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and impartial civil rights program must be conducted in Kansas, the Special
Committee introduced legislation which revised a number of the procedures
by which the Commission handles complaints.

Legislative Post Audit has concluded that there is a need for a strong
civil rights program to protect the rights of Kansas citizens. It also
acknowledges the need for the agency charged with running this program to
have total autonomy in making decisions and determinations concerning
discrimination complaints. But the pervasiveness and persistence of the
problems presented in this chapter indicate that, under the current structure
and management of the Commission, this program is not now working, or at
least is not working very well. These problems point to a definite need for
greater accountability both to the Legislature and to the people of Kansas.
They also indicate a need for new and better management of the civil rights
program. The key, of course, is balancing the concerns of a strong, well-
managed program that has greater accountability with one that is indepen-
dent and autonomous in its decision-making processes.

In studying how these concerns may be effectively addressed in
Kansas, the auditors studied the organization of civil rights agencies in
other states. They found that the commissions in 15 of the &3 states having
civil rights agencies are, in essence, administratively dependent upon
another state governmental agency. Unlike Kansas' Commission, whose
commissioners are accountable only to the Governor, those agencies are
housed within such governmental bodies as state departments of labor and
industrial relations; or human rights, law, and public safety. In one way or
another, all of these commissions are accountable to their parent agency for
varying aspects of their functions.

After carefully weighing the options available, the auditors concluded
that the Commission should be placed under the State's Department of
Human Resources for administrative, budget, and management purposes.
The Department already performs such services for the federally mandated
Equal Employment Opportunity Office, which handles employment discrimi-
nation complaints filed against employers who receive federal funds or who
participate in the Department's Job Service Center. (Federal mandates
prohibit this Office from handling the State's own civil rights program.)

By having the Secretary of the Department appoint the Commission's
Executive Director on the recommendation of the seven commissioners, and
by placing the Commission under the Secretary for all matters involving
budget, personnel, case management, and efficient use of staff and other
resources, the Legislature could be assured of greater accountability in the
civil rights program. But by leaving intact the powers, duties, and
discretions vested in the Commission to carry out investigations, conciliate
differences, enforce agreements, or represent complainants before the
courts, the Legislature can ensure the complete integrity of the Commis-
sion's quasi-judicial function. Finally, such a reorganization should be mini-
mally disruptive to the processing of complaints now in the system.
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A similar reorganization was proposed in 1976 when the Department of
Human Resources was established. This proposal would have included the
Commission within the newly created Department. The primary objections
to the proposal at that time from the Commission on Civil Rights and from
civil rights organizations within Kansas centered on the belief that the
reorganization would undermine the autonomy under which the Commission
performed its functions and subject the Commission to political pressures.
Other concerns were that the Commission would lose control over the day-
to-day functioning of the Commission's staff, and that the Commission
would get lost among the larger divisions within the Department, resulting
in a decreased emphasis on civil rights enforcement. The 1976 Legislature
deleted the Commission from the list of agencies to be centralized under
the new Department.

In light of the clear need for a civil rights program and of the need to
take strong measures to address the problems in that program, Legislative
Post Audit maintains that the concerns expressed by the Commission can be
overcome and that the Legislature should again consider placing the
Commission under the Department of Human Resources.

Recommendation

In re-establishing the State's civil rights program, the
Legislature should transfer the Commission as a separate divi-
sion within the Department of Human Resources. The Secretary
of the Department should be given the authority to appoint the
Commission's Executive Director on the recommendation of the
seven commissioners. The Secretary should also be made re-
sponsible for all matters of the Commission involving budget,
personnel, case management, and the use of staff time and other
resources.

While placing the Commission under the administrative
authority of the Department of Human Resources, the Legisla-
ture should also maintain the Commission's complete autonomy
and independence in making decisions regarding the processing,
investigating, and resolving of all discrimination complaints.
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APPENDIX A

TESTS AND ANALYSES USED TO MAKE A DETERMINATION
OF THE SUNSET PERFORMANCE FACTORS

Sunset Factor 1

- Whether the absence of regulation by the State agency or office would
significantly harm or endanger the public health, safety, or welfare.

Test and Analyses

--Determine the number of persons or entities directly regulated by
the agency and any significant changes in this number over time.

--Determine the number of complaints filed over time against those
individuals or entities which are regulated.

--Relate the number of complaints to the population of the State,
users of the service, and number of licensees to determine the
magnitude of any problems.

--Determine if the users of services lack the knowledge necessary to
evaluate the qualification of those offering services.

--Determine if a high degree of independent judgment is required of
practitioners; and how much skill and experience is required in
making these judgments.

--Determine the harm to the public which might occur if complaints
filed with the agency were not resolved.

--Determine the "value'" to the public of the agency's enforcement and
licensing functions.

--Determine the harm to the public prior to State regulation or in
states without regulation.

Sunset Factor 2

Whether all facets of the regulatory process are designed solely for
the purpose of the protection of the public and have such protection as a
primary effect.
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Tests

and Analyses

--Determine the composition of all advisory boards to ensure general
public representation.

--Document what the agency has done to encourage public input into
the regulatory process.

--Determine if controls are sufficient to prevent unauthorized indi-
viduals or entities from operating in the State.

--Review regulation procedures, tests, and qualifications to determine
if they are relevant and valid criteria for evaluating applicants
desiring to provide services covered by regulation.

--Determine the frequency of and reasons for complaints made by the
public against those entities or individuals regulated by the agency.
A high level of complaints might indicate that unqualified indi-
viduals are allowed to become certified to provide the regulated
services.

--Review enforcement procedures utilized by the agency to determine
if there is a follow-up and resolution of complaints.

--Determine the types of disciplinary action taken against those
individuals and companies whom complaints have been filed against.

--Determine the extent to which the agency has recommended statu-
tory changes to the Legislature which would benefit the public as
opposed to the persons regulated.

--Determine if the agency has taken all actions necessary to protect
the public.

Sunset Factor 3

Whether there is a reasonable relationship between the exercise of the

police power of the State by the State agency or office and the protection
of the public health, safety, or welfare.

Tests

and Analyses

--Based on audit findings concerning harm that would result without
regulation and alternative methods of regulation, determine whether
the regulation is reasonable or unnecessarily restrictive.
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--Determine the reason for refusals of applications for licensing;
determine if the refusals are based on valid criteria.

--Review complaints made by those regulated which might indicate
that the standards or criteria used in the regulatory process are
invalid or unjustified.

--Determine if there are any artificial barriers to entry such as:

a) excessive fees
b) unreasonable age, education, or residency requirements
¢) unnecessary apprenticeships

Sunset Factor &

Whether the regulation by the State agency or office has the effect of
directly or indirectly increasing the cost of any goods or services involved,
and, if so, to what degree. .

Tests and Analyses

--Determine the costs to those regulated (i.e., license fees, testing
fees, taxes, etc.).

--Determine the indirect costs to those regulated (i.e., training
requirements, meetings, tests, paperwork-records, etc.).

--Compare the total costs of regulation to the total dollar volume of
business done and/or the total cost of doing business by those
regulated to determine if the cost of regulation is significant enough
to increase the price charged for goods or services.

--Determine the degree to which the regulation restricts the supply of
practitioners, thereby increasing the costs of goods or services.

--Determine if a less restrictive method of regulation would decrease
the costs of goods and services.

--Determine if the agency restricts competition by prohibiting or
restricting advertising.

Sunset Factor 5

Whether the increase in cost is more harmful to the public than the
harm which could result from the absence of regulation by the State agency
or office.
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Tests and Analyses

--Compare the "value" of complaints resolved by the agency and the
"value" of other regulatory activities with any costs due to regula-
tion to determine whether the protection provided by regulation is
greater than or equal to the cost of regulation. Consideration
should be given to non-quantitative factors such as:

a. the deterrent effect of regulation
b. the effect of regulation on the competency of practitioners

Sunset Factor 6

Whether there is another less restrictive method of regulation avail-
! able which could adequately protect the public.

Tests and Analyses

--Compare the regulatory activity in Kansas with that of other states.

‘ --Determine if there is another agency or body which is already
providing regulatory services or can adequately provide the same
regulatory services.

‘ --Determine if the following laws or standards could adequately
protect the public without the agency:

a. unfair and deceptive trade practice laws
b. civil remedies such as injunctions and cease and desist
orders

c. criminal laws such as prohibitions against false pretense,
deceptive advertising, and cheating

d. standards such as construction codes or product safety
standards

Performance Audit Factor !

Whether any State agency is carrying out only those activities or
programs authorized by the Legislature.

Tests and Analyses

--Determine the intent of the Legislature in creating the agency and
the functions to be performed by the agency in accordance with that
intent.
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--Review statutes, regulations, legislative committee minutes, legis-
lative studies, Attorney General opinions, and court decisions rele-
vant to the agencies.

--Analyze the information to determine:

a. what circumstance or need led to the creation of the
agency.

b. what functions the agency was originally created to per-
form.

C. how and why the agency's functions have changed over

time due to statutory changes, legal opinions, etc.

--Compare current agency programs and activities to those authorized
by the Legislature.

--Note any discrepancies between the activities performed by the
agency and the activities authorized by the Legislature, and deter-
mine what changes need to be made to bring all programs and
activities into compliance with Legislative intent.

Performance Audit Factor 2

Whether the programs and activities of a State agency, or a particular
program of activity, are being efficiently and effectively operated.

Tests and Analyses

--Evaluate the agency's expenditures for regulation.

--Compare the agency's expenditures by activity over several years to
determine if costs have increased for the various aspects of
regulatory activity.

--Compare agency regulatory expenditures to those in other states
with similar programs.
--Review application and complaint files to determine:

a. if applications are being processed on a timely basis
b. if complaints are processed and resolved within a reason-
able time span

--Review agency operations for:

a. duplication of efforts or activities
b.  wasteful practices (for example, underutilized equipment
or personnel)
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APPENDIX B

Commission Members and Management Responsibilities
Commission on Civil Rights

Status as of
October 1, 1980

Eugene Anderson Chairperson
Corbin Benham Member
James Butler Member

' Susan Marshall Member
Edward J. Martinez Member
LesLee Huttie McKenna Member
Vacancy

Michael L. Bailey, Executive Director
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WICHITA

SUSAN MARSHALL
LINCOLM

LUTHER WHITE
KANSAS CI¥Y

LESLEE % MCKENNA
SHAWMEE MISSION

JAMES BUTL_ER
MAPMRATITAN

EDWARD J. MARTINEZ
HUTCHIMSON

STATE OF KANSAS

COMMISSION ON CIVIL RIGHTS

535 KANSAS AVENUE, STH FLOOR TOPEKA, KANSAS 66603

PHONE (913) 296-3206

November 5, 1980

MICHAEL L. BAILEY
EXECUTIVE DIRECTOR

FRANK L. ROSS
ASSISTANT DIRECTOR

ROGER W. LOVETT
CHIEF LEGAL COUNSEL

BRANDON L. MYERS
STAFF ATTORNEY

FLOYD A. JONES
SUPERVISOR OF COMPLIANCE

ARTHUR R. BRUCE
FIELD SUPERVISOR

NORMA JEAN HODISON
OFFICE MANAGER

| A A VIS
Mr. Richard E. Brown NOV ”'C)
Legislative Division of Post Audit , J 0N
Mills Building [ﬁ#vu“
Topeka, Kansas 66612 TS e
w1 Ay

Dear Mr. Brown:

In the enclosed document, I have included the joint
comments of the members of the Kansas Commission on Civil

Rights and myself.

For purposes of clarification I am

utilizing this cover letter to specifically indicate the
Commission's position on each recommendation contained in

the report.

Recommendation - Page 21 - the Kansas Commission on Civil
Rights concurs with the recommendation to re-establish the

civil rights regulatory program.

The Commission feels,

however, that the current organizational structure as an

independent agency must be maintained to insure the

effectiveness of the enforcement program

Recommendation - Page 32 - The Commission concurs with the
recommendation to seek an upgrading of the intake worker

positions and to seek the creation of a

this function. The Commission has established a record-

position to supervise

keeping system that numbers and tracks all initial and

follow-up contacts of citizens.

The Commission concurs in

the recommendation to maintain standardized records of all
contacts, showing the number formally docketed, the number
rejected, and the reasons why they were not filed as formal

complaints.

Legislative Post Audit response: The audit report does not

recommend both that the intake worker positions be upgraded
and that a supervisory position be created. It recommends either
that the intake worker positions be upgraded to investigator
positions with a system of rotating investigators to serve as
intake workers, or that the Commission seek an additional
position to supervise the intake function.
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Recommendation - Page 35 -~ The Commission concurs in the
recommendation to revise its investigative manual. The
Commission rejects recommendation number 2 because of the
impracticality and the feeling that the step is unnecessary
and legal resources could be utilized in a different forum.
A detailed explanation is included in the enclosed comments.

Recommendation - Page 39 - The Commission concurs with both
recommendations.

Recommendation - Page 46 - The Commission rejects the recommen-
dation and proposes as an alternative that trial de novo be
eliminated. It is the Commission's position that this step
would resolve the problems outlined in the report. If the

Commission's public hearing process is eliminated. The Commission
feels that funds must be allocated to enable us to represent
complaints in the judicial system.

Legislative Post Audit response: Legislative Post Audit
disagrees that eliminating trial de novo would resolve the
problems outlined in the report, which go beyond the issue of
whether or not appeals to the courts should be heard de novo.
They include an increasing backlog of public hearing cases, long
periods of time for public hearing cases to be resolved, most
public hearing decisions being appealed to the courts, a number
of these decisions being overturned by the courts, and the
conflict of roles in the Commission as an administrative agency
carrying out judicial functions. The problems found would
indicate that eliminating the trial de novo requirement would
remove an apparently necessary check on Commission decisions.

Since most Commission decisions are appealed, and the
Commission currently represents complainants through the ap-
peal process, it does not appear that additional funds should be
necessary.

Recommendation - Page 48 ~ The Commission rejects the recom-
mendation to reorganize under the Department of Human Resources.
It is the Commission's position that a removal of the autonomous
structure is tantamount to eliminating the Commission. Further
explanation is enclosed.
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Legislative Post Audit response: The audit report states
that there is a need for a strong civil rights program and
acknowledges the need for the agency responsible for the pro-
gram to have total autonomy in making decisions and determina-
tions concerning discrimination complaints. However, the prob-
lems found in the audit indicated a need for new and better
management of the Commission, which may be accomplished by
placing the Commission under the Secretary of the Department
of Human Resources for all matters involving budget, personnel,
case management, and use of staff and other resources. But by
leaving intact the powers and duties of the Commission, the
autonomy in making decisions and determinations concerning
discrimination would be unchanged.

Your careful consideration of the Commission's positions
and enclosed comments will be appreciated. If you desire
further information, please contact me.

Sincerely,

,/'
i

L / ( : ,'/ "'A / {:/
. / - \(~ R ~4}0 oot
Michael L. Bailey f
Executive Director \

MLB/mks
Enclosure
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HUTCHINSON PHONE (913) 296-3206 OFFICE MANAGER

November 5, 1980

Mr. Richard E. Brown
Legislative Post Auditor
Mills Building

Topeka, Kansas 66612

Dear Mr. Brown:

The Kansas Commission on Civil Rights offers the following
comments on the Draft Sunset Audit Report submitted by the
Legislative Division of Post Audit. Comments are listed in the
order of appearance in the document.

Page 7 - Between Fiscal Years 1975 and 1980 the number of
positions increased by 18%. While this statement is true on an
overall basis, the Commission feels that it is significant that
staff additions occurred on July 1, 1975 and on July 1, 1980.
During the interim years of 1976, 1977, 1978 and 1979, there were
no staff increases.

The Commission beginning in Fiscal Year 1977 had a stable
work force with no additions until 1980. During this time period
the workload, as indicated by the number of complaints filed (498)
in FY 75 to 968 in FY 79, increased by nearly 100%. This accounts
for the rise in the backlog, even though production for individual
staff members has consistently increased.

Page 7 - Increase in the number of cases carried over between
Fiscal Years 1977 and 1980. As indicated by the chart presented,
the workload between FY 77 and FY 78 increased by 26%. Between
FY 78 and FY 79, the workload increased another 30%. The number
of complaints filed in FY 80 did decrease by 21%, but that level
was still 54% higher than in FY 1976, which was the last time any
additional-staff was allocated to the Commission. It is the
opinion of the Commission that the manner in which the comparisons
of staff and workload increases are depicted is misleading and
does not allow for an accurate understanding of a logical increase
in the number of cases carried over from FY 77 to FY 80, in view
of the increased workload. Even though production increased each
year, the voluminous increase in the number of complaints filed
was the significant factor in the increase in the number of cases
carried over.
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Legislative Post Audit response: Legislative Post Audit
would point out that 656 complaints rather than 498 were filed in
fiscal year 1975, which resulted in a 48 percent increase in the
number of complaints filed between fiscal years 1975 and 1979
rather than a 100 percent increase.

The Commission's productivity has not increased each year,
nor is the increase in complaints the significant factor in the
increasing backlog and number of cases carried over each year.
In the last three fiscal years, there has been almost no change in
the total number of cases closed by the Commission (588 in 1978,
570 in 1979, and 574 in 1980). Another measure of productivity
is the number of investigations completed. In fiscal year 1979,
510 investigations were completed, but only 392 were completed
in fiscal year 1980.

Page 9 - Paragraph regarding Local Human Rights Commissions -

Although there are 17 local Human Rights Commissions throughout
the State, it is imperative to point out that few of these Com-
missions have enforcement authority or paid professional staffs.
These Commissions can and do perform useful services. Their
services, however, in the area of complaint investigation and
resolution cannot be compared to those of the K.C.C.R., as the
majority of local ordinances do not provide the legal mechanisms
necessary to conduct an investigation. In all instances where
local Commissions conduct an investigation, this information is
shared and coordinated with K.C.C.R. to ensure that there is no
duplication of effort.

The Commission feels that the manner in which the statement
on local Commissions is made, is misleading, to the extent that
it implies that the local Commission's functions are comparable
to the functions and authorities of the K.C.C.R.

Legislative Post Audit response: The audit report points
out that only two of the 17 local commissions currently have
formal referral agreements with the Commission. The report did
not intend to imply that all 17 local commissions have functions
that are comparable to the Commission's. The point has been
clarified in the audit report.

Page 12 - Reference and statistics relating to independent
agencies v. agencies under another branch of state government -
Toc obtain an accurate picture of the statistics presented, one
must consider respective effectiveness, or the independent Civil
Rights Commissions, against those which are umbrella agencies.
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I would suggest that comments from the International Association
of Official Human Rights Agencies be obtained to further explain
relative effectiveness of certain state agencies.

The Commission is currently among 65% of states having Civil
Rights Commissions with independent status. It is our strong
feeling that this status is necessary to maintain an effective
enforcement program. Any organizational structure, which would
remove the Commission's autonomy, would result in a weakening of
the Commission's authority to enforce the statutes, free from
influences which do not relate to the area of discrimination.

Legislative Post Audit response: Legislative Post Audit
agrees that the Commission should have total autonomy in
making decisions and determinations concerning discrimination
complaints. The audit report does not recommend any organiza-
tional structure which would remove this autonomy. .

Page 15 - Use of the term "valid" in reference to Probable
Cause Findings - The first full paragraph on page 15 provides the
most accurate description, in the document, relating to findings
of Probable Cause and No Probable Cause. References in the
remainder of the document refer to complaints as valid or not
valid. The Commission is unable to determine whether a situation
is discriminatory without conducting an investigation. In many
instances complaints are resolved or withdrawn without this
investigation. Many withdrawals are settled as resolutions with
the understanding that terms of settlement will not be released.
These types of settlements and closures are made without the
Commission making a determination that discrimination has or has
not occurred.

The number of Probable Cause Findings does not accurately
reflect the total number of complaints in which a discriminatory
act has occurred. There are settlements, which, because they were
made on a confidential basis, are not reported to the Commission.
In addition some complainants have received a resolution and
simply do not respond to the Commission. These cases necessarily
result in Administrative Closures.

Legislative Post Audit response: The information pre-
sented in this section was not intended to represent the total
number of complaints where a discriminatory act had occurred,
but addressed the sunset factor of what would be the potential
harm to the public in the absence of a civil rights program.
Using the Commission's categories of complaint resolution, the
section showed that discrimination had occurred and that in the
absence of a civil rights program significant harm to the public
could occur as a result of discriminatory practices.
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Page 23 - Standards recommended by the Equal Employment
Opportunity Commission - Delays in the investigative process -
It must be clearly recognized that the standard of 6 months to
investigate a complaint, which was established by E.E.O0.C., was
established within the last year. E.E.O.C. itself is not currently
meeting this standard. Reasons for delays in the Commission's
process directly relate to the increase in the number of com-
plaints filed, with no additional resources provided to
accommodate that increase.

Legislative Post Audit response: The auditors used the
EEOC's six-month standard as the only available guideline in
determining how quickly cases should be processed. They were
aware that this standard is relatively new.

The increase in the number of complaints filed may have
had some effect in delaying the processing of cases, but the
substandard productivity of the Commission's investigators ap-
pears to have been an even greater factor in such delays. In
1979, due to the high turnover in investigators, the Commission
lost one-fourth of the total time available to complete investiga-
tions. The annual turnover rate in investigator positions has
averaged 58 percent for the last five years.

The Commission, however, has constantly been aware of problems
that delays in processing create and is currently pursuing
operational changes to enable our processing of cases within
a 6 month time period. Between January and September of 1980
the Commission has reduced the backlog by 168 cases. Installation
of Rapid Charge Processing Procedures will enable the Commission
to continue reducing the backlog. There are finite results which
can be obtained from limited resources, however, and the ultimate
time frame for conducting investigations will be affected by the
numpber of new complaints received by the Commission.

There is reference to frivolous or unjustified complaints
remaining in the process. This situation is unfortunate, however,
the Commission has no way of knowing what complaints are justified
without conducting an investigation.

Page 29 - Administrative Oversights - There are certain
statements contained in areas involving the Commission's intake
process, that taken by themselves, provide a misleading perspective
on the Commission's process. In regard to the statements that
complaints were filed that had occurred more than six months
after the alleged discriminatory act, one must keep in mind that,
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by legal precedent, there may be cases which are regarded as
continuing violations. The Commission's intake process involves
a contact with the complainant and, pursuant to statutory regulation,
the Commission must accept a complaint from anyone who feels

that he or she has been discriminated against. There are cases,
in which an individual is alleging a continuing violation, which
the Commission must accept and docket because the particular
circumstances can only be verified through an investigation.
Admittedly, human error can be involved at this stage. There are,
however, instances when, to protect the rights of an individual,
the Commission must accept the complaint and conduct an inves-
tigation to determine if an alleged incident falls within the
Commission's statute of limitations. The whole area of statute

of limitations and continuing investigations in discrimination

law has been a continuously evolving process. As of this date,
court interpretations of what constitutes continuing violations
are rather limited. This has not always been the situation,
however, and to, as dictated by statute, pursue a liberal inter-
pretation of the statute, the Commission has accepted complaints
where a guestion on jurisdiction has been involved. We are
currently following present day legal interpretations and being
very strict in complying with a six month statute of limitations
and guestioning very carefully allegations of continuing violations.

Legislative Post Audit response: Obviously, information
regarding jurisdiction must be thoroughly verified. However,
such a determination should occur at the beginning of an
investigative process rather than at the end. In the two
examples cited in the report, the lack of jurisdiction for com-
plaints exceeding the six-month requirement was not found until
after an investigation was completed, a probable cause finding
made, and conciliation attempted--a process that took about a
year for each case.

In regard to statements that a complaint was accepted where
a respondent had fewer than four (4) employees, the intake stage
is not an investigative process and the intake workers have no
method of verifying information from employers. The Commission
is of the opinion that information regarding employment statistics
must be verified without accepting carte blanche the word of an
employer or the person filing a complaint. There is no contract
with the employer at the intake stage, although complainants
are asked if their employer has more than four (4) employees. If
the complainant indicates that an employer falls within the
jurisdiction of the Commission, it is our opinion that these
facts must be verified.
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Legislative Post Audit response: In their review of com-
plaint intake records, the auditors found no indication that the
intake workers asked complainants if their employer had more
than four employees. The use of a standardized interview form
would ensure that this occured. In the example cited in the
report, 20 days after the complaint was docketed the respond-
ent's attorney notified the Commission that the respondent had
less than four employees and, therefore, was not covered by the
Commission's jurisdiction. Nevertheless, a full investigation was
started four months later, and after the investigator requested a
meeting with the respondent, the attorney again informed the
Commission of the lack of jurisdiction. Three months later the
case was administratively closed.

Another example which was cited by Legislative Post Audit
involves a case where a male was alleging sex discrimination
because of long hair. Again, this case points to the constantly
changing legal precedent in the area of discrimination law. At
the time the complaint was filed, court decisions had indicated
that males could file complaints for being required to cut their
hair, on the basis of sex discrimination. A subsequent federal
supreme court decision indicated that under Title VII, this
situation would not be regarded as sex discrimination. The
Commission, pursuant to this Supreme Court decision, revised its
perspective on this particular matter. This was a case, however,
where interpretation of the law was changed, after the filing of
the complaint.

Legislative Post Audit response: The example has been
removed from the report because of the Commission's revised
interpretation of such cases. It should be noted, however, that
the U.S. Supreme Court decision mentioned dealt with a Title VII
case (the U.S. Civil Rights Act) and, as such, is not binding on
the Commission. Finally, it should be noted that the question of
discrimination caused by long hair has not yet been totally
resolved by the Commission. Depending on the circumstances,
some complaints involving hair length are still accepted and
investigated. It was this lack of clarity on the question of
jurisdiction over cases involving hair length that led the auditors
to include the case in the report originally.

While the Commission, feels that the statements as printed,
are somewhat misleading, the Commission would concur with the
recommendation to seek a reclassification of intake worker
positions and request that an additional position be created to
supervise the intake function and review each initial contact
and complaint. The constant increase, over a period of years,
in the number of complaints filed, has placed an extreme burden
on two (2) individuals to perform the intake function.
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Legislative Post Audit response: The audit report recom-
mends that the intake worker positions be reclassified as investi-
gator positions with a system of rotating investigators to serve
as intake workers, or that the Commission seek an additional
position to supervise the intake function. It did not recommend
both.

The Commission is currently in the process of revising pro-
cedures for intake. The Commission has revised record keeping
systems to comply with the recommendations outlined in this report.

Page 32 - Inadequate or Incomplete Investigations - As
indicated to representatives of Legislative Post Audit, when
the current Executive Director assumed the position, a review
of the systems and status of cases within the Commission was
conducted. It was discovered during this process that there
were problems with the record keeping systems and with tracking
case files. To correct that situation a management information
system was implemented. During this process, it was discovered,
that a particular supervisor, who is no longer with the agency,
had held cases on which Probable C use had been found for over
a year while taking no action on those complaints. Upon discovery
of this situation, those cases were referred to the legal staff
for review and consideration in regard to the merit of the cases.
These reflect the majority of the cases referred to in the Legis-
lative Post Audit Report. While the Commission is aware that
there may be human error involved in a particular investigation
and a difference in legal interpretation of permissible evidence
may occur between individuals, even attorneys, the use of this
particular statistical information to cite Commission inadequacies,
appears to be penalizing the Commission for improving its management
processes and correcting past errors.

Legislative Post Audit response: Legislative Post Audit
would point out that five different supervisors were responsible
for the 29 cases cited in the report.

Page 35 - Recommendations -~ The Commission concurs in the
recommendation that a revision of the investigation manual should
take place and that currently is in process. The Commission has
requested a copy of the Connecticut Commission's Investigative
Manual, to provide additional guidance.

Recommendation IT contains items which must clearly be understooc
in terms of practicality and costs to the agency. At the present
time the legal staff reviews approximately one hundred and twenty
(120) unconciliated Probable Cause cases per year. The recommendatior
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would add the reviews of all conciliated Probable Causes (80) plus
all others closed as No Probable Cause, for a total of five hundred
and forty (540) cases per year. This number would increase based

on the projections of increased productivity by the Commission.

Present supervisors currently use sixty percent (60%) of their work
time to review cases. This function alone is a 1.8 employee per
year duty. At the present since the legal staff currently reviews
one hundred twenty (120) cases per year, this translates to a 1.4
employee per year function.

A system, whereby the legal staff would effectively be over-

seeing the investigative function could result in direct confrontation

between lay and legal philosophy, which probably would best be
eliminated by upgrading the supervisory positions to require a
legal education. This step would increase the range and salary

of these positions by thirty percent (30%) or more. The increased
cost in this step alone would fund four to five additional inves-
tigative positions. Considering the fact that the difference in
interpretations in quality of investigations is a problem that has
been rectified, the more practical solution in terms of handling
the case load of the Commission would be to add the additional
investigative staff.

Legislative Post Audit response: The report does not
recommend that the legal staff oversee the investigative func-
tion. The problems found during the audit included investigating
and attempting to conciliate complaints over which the Commis-
sion had no jurisdiction, and inadequate and incomplete investi-
gations which were generally identified by the Commission's
legal staff after probable cause was found, conciliation attempts
had failed, and the complaints were reviewed to determine if
they should go to public hearing. The audit report recommends
that the legal staff review the investigators' case summaries SO
that many of these types of problems are caught earlier in the
process--before a case is closed for no probable cause or before
conciliation is attempted.

Legislative Post Audit would make two additional points.
First, the audit report recommends that the Commission's public
hearing function be eliminated. The time the legal staff spends
on public hearings could be redirected to reviewing investigative
findings. Second, if the Commission's supervisory positions were
upgraded to require a legal education, the increased cost would
not fund four to five additional investigative positions, as the
response states. Currently the beginning salary for a supervisor
(Range 24) is $1,488 per month, and for an attorney (Range 27) is
$1,689. Upgrading the three supervisory positions to require a
legal education would cost $603 per month. This increase would
only cover the salary for one-half of a civil rights investigator
position.
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Page 35 - Substandard Investigator Productivity - The report
fails to point out that per person the number of completed inves-
tigations per staff member has increased each year. The turnover
rate has affected the total number of completed investigations.
In regard to the comparisons, the Commission disagrees with the
use of a one-year period to compare its turnover rate with those
of comparable civil rights agencies. In national discussions,
turnover among civil rights investigators has been determined to
be a nationwide problem. The type of work performed, at the
Commission, provides a variety of experiences, which are trans-
ferable to other work situations. Approximately eighty percent
(80%) of the persons leaving the Commission accept jobs at a
higher rate of pay. An additional factor in the turnover rate
over the past two (2) years has been the implementation of
management systems, which have resulted in an increase in the
number of investigations required for satisfactory performance.
Investigators who have operated at a lower standard, find it
difficult to recognize the Commission's need to increase, what
had previously been regarded as acceptable production standards.

Legislative Post Audit response: Legislative Post Audit
would point out that in fiscal year 1979 the Commission's
investigators completed 510 investigations, and in fiscal year
1980 the number dropped to 392. For the four states that were
able to provide information on turnover rates, Legislative Post
Audit was able to obtain information for two years from two
states and for three years from the other two states. These
turnover rates were not substantially different from the 1979
rates presented in the audit report. Over these years, for the
four states, they averaged 19 percent compared to 61 percent
for the Commission.

Page 39 - Recommendations - The Commission would concur in
both recommendations submitted, in this particular area.

Page 40 - Public Hearing Process - The Commission would
recognize that certain changes in this particular area are
necessary to ensure the proper functioning of the public hearing
process. The Commission does recognize that most of the decisions
the Commission reaches after public hearing are appealed to the
courts. It is our opinion that the primary reason for these
appeals is the existence of a provision for trial de novo in the
statute. As indicated in this report most court cases and most
administrative agency decisions may be appealed only because of
legal, technical or procedural problems arising out of an adminis-
trative agency or lower court's handling of the case. 1In this
situation no old or new evidence bearing on the case may be
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considered by the appeals court. If this situation existed, there
would most certainly be fewer appeals of Commission decisions.
Regardless of that situation, however, one must also consider

the number of cases resolved through the public hearing process,
even though they may not go through the entire procedure. Since
1976 the number of cases resolved through prehearing settlements
has continued to increase. This held true until the year 1980.

1976 - 28
1977 - 34
1978 - 43
1979 - 48
1980 - 41

Legislative Post Audit response: Legislative Post Audit
would point out that, in the absence of a public hearing function
within the Commission, complaints that would have been re-
solved as pre-hearing settlements could be resolved in a similar
fashion as pre-trial settlements.

The Commission is in the process of conducting a management
review of the functions of the Hearing Examiner's Office. This is
an ongoing process and the Commission has recognized that certain
changes must be made in this component. In view of the fact that
this review is being conducted the Commission would request that it
be allowed one (1) year to attempt to resolve any problems that
exist in the public hearing process. A recommended change at
this point would be that the position of the Commission's Hearing
Examiner be changed from a classified position to an unclassified
position, to allow the Commission to more easily obtain necessary
changes in the functions of that office.

As an alternative to the recommendation to eliminate the public
hearing function, the Commission would propose the elimination of
trial de novo and changing of the Hearing Examiner's position to
an unclassified status. The Commission would also request one (1)
year to resolve problems in the public hearing process.

If the legislature determined that the public hearing function
was to be eliminated, the Commission feels that it is essential
that funds be provided so that the Commission might continue to
furnish legal representation on cases where a Probable Cause finding
has been made. Most complainants do not have the financial means
to afford legal counsel on their own. 1In view of this fact, it
would be necessary for the Commission to continue to provide legal
representation to ensure that discriminatory acts were ferreted
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out and eliminated. The report states that E.E.0.C. provides legal
assistance in cases where they have made reasonable cause findings.
This statement is incorrect and E.E.0.C. does not provide that
assistance. We do feel, however, that this is one of the major
functions of the Commission and must be continued, it it were
determined to eliminate the public hearing function.

Legislative Post Audit response: The audit report has been
revised to show that the EEOC does not always provide legal
assistance but can, at its discretion, do so in cases where it made
reasonable cause findings. The report recommended that, if the
public hearing function were eliminated, the Commission repre-
sent complainants in cases that are resolved by the State courts.
Additional funds to furnish this legal representation would not
appear to be necessary. Because the Commission currently
represents complainants in the courts when Commission deci-
sions are appealed, and because the majority of the decisions are
appealed, the Commission already devotes time and funds deal-
ing with cases in the court system. In addition, the time and
funds now spent on public hearings could be redirected to provide
for legal review of complaints earlier in the process.

Recommendation - Pages 46 to 48 - Re-establishment of the
Civil Rights Commission under the State Department of Human Resources
The Commission very strongly opposes this recommendation and would
regard this step as an indication of de-emphasis on the need for a
strong civil rights enforcement program in the State of Kansas.

As has been indicated, it is the position of the Commission that
certain statements regarding the administrative processing of
complaints, have been misrepresented and taken out of context of
the total Commission function, in this document. A backlog does
exist, and this certainly causes a delay in investigations. The
Commission has taken steps to prevent this delay. As has been
stated, the backlog has been reduced by one hundred sixty-eight
(168) cases between January and September of 1980. The Commission
has implemented steps that will ensure that this trend continues,
assuming that there is not a marked increase in the number of
complaints filed with the agency. The Commission also disputes
the fact that the investigations conducted by the agency are
often incomplete or inaccurate. There have been more stringent
management systems imposed, which uncovered problems which had
existed in the past. The documents submitted by Legislative Post
Audit regarding a statement that one/fifth of the cases that
reached a public hearing in the past five (5) years have resulted
in a finding of No Violation, fails to take into consideration
the number of cases that are resolved prior to a completed inves-
tigation, after a Probable Cause finding or at a prehearing
settlement.
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Legislative Post Audit response: Legislative Post Audit
would point out that the one-fifth refers to cases that have gone
to public hearing. The other types of cases are cases that are
closed before a public hearing has been held.

There have been in the past, administrative errors and
there was an inaccurate record keeping system. These problems
have been corrected. The reference to lost cases on page 46
is an inaccurate statement and does not reflect the explanation
offered by the agency for a difference in figures. A hand count
of the cases revealed that in someway reports had been issued
which reflected that the Commission had a larger number of cases
than actually existed. This was corrected in 1978, but this
error was numerical and did not involve any cases that were
lost by the Commission.

Legislative Post Audit response: The report has been
adjusted to remove the phrase "lost cases." [t should be noted,
however, that the Commission was unable to explain why the
Commission's reports showed a larger number of cases than
actually existed after it had conducted the hand count.

The report alludes to the fact that fifteen (15) of forty-
three (43) states having civil rights agencies are administratively
dependent upon another state governmental agency. Certainly
among those in the civil rights field, the fifteen (15) agencies
who are operating under another governmental agency or body,
are regarded as less effective than those which have relative
autonomy from a political structure. One must be aware that
sixty~five percent (65%) of the states having civil rights
statutes have recognized the fact that civil rights is a specialized
controversial area which cannot be dealt with effectively in the
traditional governmental structure.
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Legislative Post Audit response: In reviewing a national
survey of states' civil rights organizations, the auditors did find
that some organizations felt there were disadvantages to having
their agency be administratively dependent on another state
agency. These civil rights organizations mentioned a lack of
direct access to the governor, competition with other divisions
for budget and space, and the posstbility of the parent agency
impeding procedures. Yet other civil rights organizations noted
no disadvantages, and some felt the administrative services
provided by the parent agency were helpful.
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The Commission strongly supports the idea of strong
management systems and accountability to the legislature and
the public. Steps have been taken and are in effect which will
eliminate any managerial problems that may have existed in the
past. We are experiencing a time, however, when civil rights
enforcement is undergoing a period of de-emphasis. Re-establishing
the State's civil rights program under another governmental body
would place Kansas in the position of conceding this de-emphasis.
The result would be having an agency without the necessary tools
to adequately carry out its mandate. As indicated, the Commission
welcomes accountability, but venemently opposes any changes in
the organizational structure, currently existing.

Your favorable consideration of these comments will be
appreciated.

Sincerely,
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Michael L. Bailey /
Executive Director \
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