





FOREWORD

This sunset performance audit addresses the question: Is there a need
for continued State regulation of the State's nearly 29,000 nurses and more
than 1,600 licensed mental health technicians? This report concludes that
State regulation should be continued over nurses and mental health
technicians.

The services performed by both nurses and mental health technicians
could potentially result in harm if they are performed improperly. Nurses
perform various health services including care, diagnosis, and treatment of
patients in hospitals, nursing homes, and private settings. Nursing often
‘can involve "life and death situations." Improper nursing care could result
in physical harm to a patient, who is usually relatively uninformed about
proper nursing care.

Mental health technicians' job duties involve considerable interaction
with patients who generally include emotionally disturbed children, alco-
holics, drug addicts, juvenile offenders, the elderly, mentally retarded
children and adults, and developmentally disabled persons. These persons
could suffer physically and mentally from circumstances they may not be
able to control, such as inadequate health care, unsanitary conditions, and
physical and mental abuse.

The auditors' review of complaints and disciplinary actions against
licensed nurses disclosed the potential for physical harm to persons as a
result of incompetence. The auditors found that the Board received no
complaints against mental health technicians, but that disciplinary actions
were taken by employers independently of the Board for various problems,
such as medication errors. Without regulation, it is possible that such
problems could increase. These factors led Legislative Post Audit to
conclude that regulation is needed for the practices of nursing and mental
health technology because of the potential harm to the public's health,
safety, or welfare. :

Another important concern in evaluating regulatory activity under
the Kansas Sunset Law is whether regulation meets the needs of the public,
not the needs of the groups being regulated. During their review, the
auditors found several aspects of regulatory activity that do not appear to
totally protect the public and that seem inconsistent or unnecessary. For
example, the auditors' review of complaints found that Kansas received one
complaint for every 1,197 nurses it licenses. In comparison, the four
surrounding states received an average of one complaint for every 4138
nurses they license, which is nearly three times greater than the Kansas



ratio. The auditors noted three problems that may be contributing to the
low ratio of complaints to nurses in Kansas--inadequate reporting of
violations by health care employers, restrictive Board policies regarding
complaint procedures, and inadequate documentation of complaints by the
Board. The report includes recommendations for improving complaint
handling in these areas. The audit also includes recommendations to
eliminate or revise certain restrictive and inconsistent licensing and
disciplinary requirements, and to require continuing education for mental
health technicians.

In recommending that the regulatory function over nurses and mental
health technicians be re-established, the report presents options available
to the Legislature. These options would include re-establishing the Board
of Nursing to handle the regulation of both practices, consolidating the
Board's regulatory functions with the regulatory functions of similar
occupations, or creating a larger occupational licensing agency for all
State-licensed occupations. If the regulatory function over nurses and
mental health technicians is restructured, the recommended improvements
to the Board's statutes, regulations, and procedures would also apply to the
new regulatory structure.

The audit's recommendations, together with a brief description of the
audit's findings, are presented in the summary that follows this foreword.
The Board of Nursing reviewed a draft copy of the report and agreed to
implement all recommendations.

The supervisor for this audit was Nicholas M. Kramer, and he was
assisted by audit team member Dale L. Culver. Throughout the audit,
officials of the Board of Nursing have been cooperative and courteous.
Their assistance during the audit is appreciated.

Gihed, & (o

Legislative Post Auditor ———




Summary of Matters for Legisiative Attention

Audit Findings and Conclusions

The Kansas Sunset Law abolishes the Board of Nursing on July I,
1983, unless it is continued by an act of the Legislature. The law states
that the Legislative Post Audit Committee may direct the Legislative
Division of Post Audit to conduct a performance audit of the agency or any
of its programs or operations. The Sunset Law also authorizes the
Committee to make a determination of each audit's scope and of the
factors to be considered in each sunset audit.

The sunset audit addresses two main questions with regard to the
regulation of nurses and licensed mental health technicians:

l. Does Kansas need to regulate nurses and mental health techni-
cians?

2. Does State regulation adequately protect the public's health,
safety, and welfare?

The Legislative Division of Post Audit reviewed the activities of the
Board using the sunset and performance audit factors as the bases for
drawing its conclusions. In brief, these criteria call for the Division to
assess the need for State regulation and to determine whether the Board
serves the general public or the people it regulates.

Legislative Post Audit concluded that regulation of the practices of
nursing and mental health technology should be continued, but that regula-
tion needs to be improved in some areas. The Division's conclusions were
based on the following:

There is a potential for harm to the public if nurses and licensed
mental health technicians are not regulated. The auditors' review of
complaints and disciplinary actions against licensed nurses disclosed the
potential for physical harm to persons as a result of incompetence.
Without regulation, it is possible that these problems could increase.
Although the Board received no complaints against mental health techni-
cians, the auditors found that disciplinary actions were taken by employers
independently of the Board. The services performed by both nurses and
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mental health technicians could also potentially result in harm if they are
performed improperly.

Some aspects of regulation do not totally protect the public and seem
unnecessary or inconsistent. The auditors found that, generally, the Board's
activities are effective in protecting the public. However, problems were
found with the Board's statutes, regulations, and procedures in the follow-
ing areas:

--The effectiveness of the Board's complaint investigation function is
hampered by the following problems: inadequate reporting of com-
plaints by health care employers, restrictive complaint filing policies,
and poor documentation of complaint information.

--The "good moral character" licensing requirement is vague and has
the potential for being used to arbitrarily restrict entry into the
occupations.

--The two-thirds vote requirement for disciplinary actions against
mental health technicians is unduly restrictive.

--The requirement that mental health technician's licenses be renewed
annually is unnecessary and is not consistent with the biennial
requirements of the other occupations regulated by the Board.

--It appears that the administration of medications by licensed mental
health technicians may, technically, be a violation of the Nurse
Practice Act.

--There is no mandatory continuing education requirement for mental
health technicians to help ensure continued competence of these
licensees.

In addition, the auditors found that the Board needs to direct more of its
efforts toward regulating mental health technicians. The auditors found,
for example, that informational programs on complaint handling and
enforcement have been geared toward the Nurse Practice Act rather than
the Mental Health Technician's Licensure Act. The Board also has not
sought continuing education requirements for licensed mental health tech-
nicians, even though the other licensees that it regulates must fulfill such
requirements.

The benefits of regulation outweigh the costs. The cost of State
regulation of nursing and mental health technology, which is much less than
one percent of total salaries, does not appear to significantly increase the
costs of services to the public.

Alternative methods of regulation do exist. The auditors determined
that eliminating the regulation of nurses and mental health technicians
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could potentially result in harm to the public. Options may be available,
however, for consolidating the Board's regulatory functions with the
regulatory functions of similar occupations, or for creating a larger
occupational licensing agency that would handle the regulatory functions of
licensing, examining, and consumer affairs of other State-licensed occupa-
tions in Kansas.

Recommendations and Agency Response

The draft report was sent to the Board of Nursing for its review.
This procedure is followed in the preparation of all audit reports. It offers
an opportunity for the agency to point out any errors of fact, to provide
information pertaining to the audit's findings, and to indicate its agreement
or disagreement with the recommendations. The full text of the Board's
response will be found in Appendix C.

Re-Establishing Regulation Over Nurses and Mental
Health Technicians

The Legislature should take action to re-establish the
State's regulatory functions over nurses and mental health
technicians.

Agency response. The Board, in agreement with the recommendation,
stated further that the Board of Nursing should be re-established as the
regulatory agency over nursing and mental health technology.

Considering Options for Re-Establishing Regulation Over
Nursing and Mental Health Technology

In re-establishing the regulatory functions over nursing
and mental health technology, the Legislature should consider
options of placing these functions under one of the following:

a. The Board of Nursing.

b. A newly created board that would perform regulatory
functions and administrative duties for all health-related
State-licensed occupations in Kansas.

c. A newly created occupational licensing agency that would
perform all regulatory functions and administrative duties
for State-licensed occupations in Kansas.




Agency response. The Board said it agreed with the first option,
noting that it has "demonstrated responsible action on behalf of the
public."

Improving Complaint Reporting and Investigation

To improve the reporting and investigation of complaints
against nurses and mental health technicians, the licensing
agency and Legislature should take the following actions:

a. Assign all complaints a case number and maintain all the
relevant facts and documentation on each complaint in a
central case file.

Agency response. The Board said it now maintains a centralized file
and agreed to assign a case number and include documentation for all
complaints.

b. Revise the complaint filing procedure to reduce the
burden on complainants.

Agency response. The Board said that the complaint process will be
re-evaluated to reduce the burden on complainants.

c. Investigate all valid complaints.

Agency response. The Board agreed to investigate all valid com-
plaints.

d. Improve health care providers' knowledge of complaint
reporting procedures and possible violations of law by
licensees with increased communications such as work-
shops, newsletters, and other media.

Agency response. The Board said that workshops have been held and
video tapes prepared to disseminate information on complaint filing
procedures and possible violations of the law.

e, Amend the Nurse Practice Act and Mental Health Techni-
cian's Licensure Act to require employers of nurses and




mental health technicians to report to the licensing
agency any disciplinary actions taken against these li-
censees or resignations in lieu of disciplinary action for
conduct which constitutes a violation of these acts.

Agency response. The Board agreed that a mandatory reporting law
should be enacted.

Eliminating or Revising Restrictive and Inconsistent
Requirements

In re-establishing the regulatory functions, the Legisla-
ture should consider making the following statutory changes:

a. Eliminate the "good moral character" licensing require-
ment or revise it so that it is directly related to the
practice of nursing and mental health technology.

b. Eliminate the two-thirds vote requirement for disciplinary
actions against mental health technicians.

C. Revise the mental health technician annual license re-
newal period and fees to a biennial renewal period.

d. Establish a mandatory continuing education requirement
for the mental health technician license renewal.

Agency response. The Board agreed with all of these recommenda-
tions, which will require legislative action.

Reviewing Apparent Inconsistencies Concerning Administration
of Medications

In re-establishing the regulatory functions regarding li-
censéd mental health technicians, the licensing agency should
review the apparent inconsistencies between the Nurse Practice
Act and the Mental Health Technician's Licensure Act concern-
ing the administration of medications. Consideration should be
given to seeking legislation to amend the Nurse Practice Act.
The amended Act would provide an exclusion to allow licensed
mental health technicians to administer medications (similar to
the exclusion for nursing home aides certified to administer
medic):ation through the Department of Health and Environ-
ment).
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Agency response. The Board said it would review the Nurse Practice
Act and the Mental Health Technician's Licensure Act with its legal
counsel to determine inconsistencies and draft any corrective legislation.

Matters Remaining for Legislative Consideration

The decision to abolish, re-establish, or restructure the Board of
Nursing rests with the Legislature. The Board agreed with all of the audit
report's recommendations. However, a number of recommendations remain
for consideration by the Legislative Post Audit Committee and the
Legislature because they call for legislative rather than agency action.
Those recommendations can be summarized as follows:

--Amending the Nurse Practice Act and the Mental Health Technician's
Licensure Act to require employers to report disciplinary actions to
the licensing agency.

--Eliminating the "good moral character" licensing requirement in both
Acts.

--Eliminating the two-thirds vote requirement for disciplinary actions
against mental health technicians.

--Revising the mental health technician annual license renewal period
to a biennial renewal period.

--Establishing a mandatory continuing education requirement for men-
tal health technicians.

Moreover, in considering the options for revising the Board's struc-
ture the Legislature has an opportunity to assess whether the current
regulatory structure is meeting its goals or whether some form of
consolidation might meet those goals more efficiently and with greater
accountability.
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CHAPTER
INTRODUCTION

The Kansas Sunset Law abolishes the Board of Nursing on July I,
1983, unless it is continued by an act of the Legislature. The law states
that the Legislative Post Audit Committee may direct the Legislative
Division of Post Audit to conduct a performance audit of the agency or any
of its programs or operations. The Sunset Law also authorizes the
Committee to make a determination of each audit's scope and of the
factors to be considered in each sunset audit. The sunset performance
audit for the Board of Nursing is presented in this report.

Sunset Audit Methods

The factors to be considered in this audit include those set out in the
Sunset Law and the performance audit factors specified in the Legislative
Post Audit Act. These factors, restated as questions, can be found in the
box on the next page. Based on these factors, Legislative Post Audit
developed a set of tests and analyses for use in this audit. The tests and
analyses used include the following:

--Determining the Legislature's intent in creating the program and the
functions the agency should perform in accordance with that intent.

--Determining whether a need for the State program or activity exists.

--Determining and comparing the costs of regulation and the value of
the regulatory activities.

--Comparing the regulatory activity in Kansas with that of other states.

—-Reviewing the frequency of, and reasons for, complaints against those
persons or businesses regulated by the agency.

--Determining if the agency effectively protects the public by ensuring
that only qualified individuals or businesses are allowed to offer
services in the State.

--Determining whether the general public has adequate input to the
regulatory process.




SUNSET AUDITING

The questions Legislative Post Audit asked in this performance audit
are based on a combination of the factors included in the Sunset Law and
the Legislative Post Audit Act. More detailed information about the tests
and analyses used in this audit can be found in Appendix A.

Is There a Need for State Regulation?

. Would the absence of regulation by the State agency or office signifi-
cantly harm or endanger the public health, safety, or welfare?

Does State Regulation Protect the Public?

2. Are all facets of the regulatory process designed solely for the
public's protection, and is such protection the primary effect of that
regulation?

3. Is there a reasonable relationship between the State agency's exercise
of the police power and the protection of the public health, safety, or
welfare?

Is Regulation Worth Its Cost?

4, Does the regulation by the State agency or office directly or
indirectly increase the costs of goods or services involved and, if so,
by how much?

5. Is any increase in cost to the public more harmful than the harm that
could result from the absence of regulation by the State agency or
office?

Are Alternative Methods of Protection Available?

6. Is there another less restrictive method of regulation available that
could adequately protect the public?

Is The Regulatory Program Efficient and Effective?

7. Are the responsible agencies carrying out only those activities
authorized by the Legislature?
8. Is the program being efficiently and effectively implemented in
accordance with the Legislature's intent?
9. Is reorganization needed to accomplish the goals of the program?
2.
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Legislative Post Audit bases all conclusions and recommendations
about eliminating regulatory agencies or programs or re-establishing and
improving them on the sunset and performance audit factors. If, in
applying these factors, Legislative Post Audit finds no evidence that the
public would be significantly harmed without regulation, or finds that
regulation protects the industry, is not worth its cost, or can be adminis-
tered in a less restrictive fashion, the audit will reflect those findings.
This practice is in keeping with the Legislature's intent--through the sunset
process--of placing the burden of proof on the agency being audited to
demonstrate a continued public need for regulation.

In conducting the sunset performance audits of the Board of Nursing,
the auditors reviewed statutes and administrative regulations pertaining to
the Board and to the regulation of nurses. They then compared Kansas'
regulatory program and requirements with other states' programs and
requirements. The auditors also examined records kept by the Board,
including licensing and examination records complaint and hearing files,
Board minutes, and accreditation and continuing education files.

Chapter II discusses the development of the regulation of nurses and
mental health technicians and the current Board operations. Chapter III
covers the sunset analysis of the Board of Nursing.




CHAPTER II

DEVELOPMENT OF THE REGULATION OF NURSES
AND MENTAL HEALTH TECHNICIANS

From the initial State regulation of nurses in 1913 and mental health
technicians in 1973, the primary purpose of regulating these occupations
has been to protect the public from unqualified practitioners. Over the
years, health care technology and the field of nursing have changed
dramatically. To keep pace with these changes, the Legislature has
gradually expanded the regulation of nursing practice and education. The
Board of Nursing is currently responsible for administering this regulatory
program, which includes such major functions as licensing applicants,
accrediting educational programs, and enforcing the nursing and mental
health technician acts.

Early Development of the Board and Nursing Practice

In 1913, the Legislature created the Board for the Examination of
Trained Nurses to regulate professional nurses. The Board was authorized
to administer qualifying examinations, issue registration certificates, and
approve courses taught by schools of nursing. This first nursing legislation
was essentially a "title act" which restricted the use of the title "profes-
sional nurse" or "registered nurse" (R.N.) to only those persons registered
by the Board.

A new Nurse Practice Act was passed in 1949, which changed the
Board's name to the Board of Nurse Registration and Nursing Education and
significantly expanded the regulation of nursing by the State. This law
broadened the scope of the regulation over professional nurses to require
that all persons practicing professional nursing be licensed. The act also
provided for the licensing of practical nurses. However, this licensing was
required only for those practical nurses that used the title "licensed
practical nurses (L.P.N.)." The Board's name was changed again in 1963 to
the current Kansas State Board of Nursing.

Expansion of Nursing Practice and
Mental Health Technology Regulation

In 1973, the Legislature passed the Mental Health Technician's
Licensure Act. This law provided for the licensure of mental health
technicians and approval of courses of mental health technology by the
Board of Nursing. It would appear, from a review of legislative committee
hearings concerning the law, that the impetus for its enactment came from




PRACTICE OF NURSING AND MENTAL HEAL TH TECHNOLOGY

Kansas statutes define the roles for the three levels of nursing practice and for
the practice of mental health technology. These four practice areas can be gen-
erally described as follows:

--Advanced nursing is performed by advanced registered nurse practitioners who
have received special training and certification as nurse practitioners, nurse
anesthetists, nurse midwives, and clinical nurse specialists. (The statutes recog-
nizing these four categories were declared unconstitutional by the Shawnee
County District Court in June 1982.)

--Professional nursing is performed by licensed registered nurses (R.N.s) who have
been educated in the biological, physical, and behavioral sciences. Professional
nurses may apply their skills in the administration, supervision, or teaching of
the nursing process which involves care, diagnosis, treatment, counseling, and
health education. They may execute the medical regimen prescribed by a per-
son ficensed to practice medicine and surgery, or dentistry.

--Practical nursing is performed by licensed practical nurses (L.P.N.s) who have
been trained to provide supportive and restorative care under the direction of a
registered nurse, physician, or dentist. They typically provide such treatments
as drainage, irrigation, catheterization, routine medication, and in taking and
recording temperature, pulse, respiration, and blood pressure.

--Mental hedlth technology is performed by licensed mental health technicians
who have been frained to provide services in caring for and the treatment of
the mentally ill, emotionally disturbed, or mentally retarded under the direction
of a physician or registered nurse. These services include recognizing and
recording symptoms, carrying out prescribed treatments and medications, and
other duties necessary for the rehabilitation and care of patients.

the mental health technicians and their primary employer, the Department
of Social and Rehabilitation Services, rather than the general public.
Licensure of mental health technicians was favored by these groups
primarily to help upgrade the qualifications of psychiatric aides in the
State's mental health and retardation hospitals. Shortly after the licensure
of mental health technicians went into effect in 1974, the Special
Committee on State Institutional Programs received extensive testimony
of problems at the State hospitals involving psychiatric aides. These
problems included physical abuse of patients, over-medication of patients,
inadequate training, high turnover, and low salaries.

The 1975 Legislature made extensive amendments to the Nurse
Practice Act based on an interim committee study. The most important
changes included mandatory licensure for practical nurses and expansion of
the membership of the Board of Nursing to include five registered
professional nurses, two licensed practical nurses, two licensed mental
health technicians, and two members of the general public.




During the 1976 Legislature, legislation was enacted requiring pro-
fessional and practical nurses to complete approved continuing education
courses as a condition for license renewal. The regulations implementing
this law allowed for a gradual progression into the mandatory continuing
education system beginning in 1978.

In 1978, the Nurse Practice Act was again amended to modify the
definition of the practice of nursing and provide for the certification by
the Board of advanced registered nurse practitioners who function in an
"expanded role." This "expanded role" was to be defined in rules and
regulations adopted by the Board. The Board adopted regulations which
provided for four categories of advanced registered nurse practitioners--
nurse practitioners, nurse midwives, nurse anesthetists, and clinical nurse
specialists. The regulations went into effect May 1, 1981. However, in a
June 1982 decision by the Shawnee County District Court, they were
declared invalid because the statutes authorizing them were ruled uncon-
stitutional. The court found that the statutes that authorized registered
nurse practitioners did not provide any general guidelines or limitations on
the function of nurse practitioners. Therefore, they were ruled as an
unconstitutional delegation.of legislative authority. The Board plans to
seek legislation during the 1983 Legislature to correct the statutes, thus
again authorizing advanced registered nurse practitioners.

Recent Legislative Oversight of the Board

During the 1980 and 1981 Legislatures, several amendments to the
Nurse Practice Act were passed that were intended to increase the Board's
emphasis on nursing practice rather than on nursing education. The first
amendment required the Governor to fill the appointment of the five
professional nurse members with three professional nurses engaged in
nursing service and two engaged in nursing education. The second
amendment authorized the Board to employ a skilled investigator to review
complaints filed against licensees and also to charge administrative hearing
costs to those licensees found guilty of violations of the Act.

During the 1982 Legislature, a subcommittee of the House Ways and
Means Committee concluded in its report on the Board's appropriations,
", .. the Board continues to devote an undue amount of time to activities
relating to nursing education which appear to be repetitious and unneces-
sary, while neglecting activities relating to nursing practice which the
Legislature and Board itself have identified as priorities." The Subcommit-
tee recommended that the Board streamline its procedures for approving
education programs to make more effective use of its time and resources.
Also, it recommended that one of the two nursing education consultant
positions be reclassified as a nursing practice specialist, whose responsibili-
ties would be oriented toward the practice of nursing and the investigation
of complaints brought before the Board against licensees.



The Subcommittee also expressed concerns over the regulation of
mental health technicians by the Board of Nursing. The Subcommittee
concluded that the current regulation orients the occupation more in the
direction of nursing than is appropriate for persons whose jobs demand that
they deal with persons who have behavioral disorders as well as medical
problems. The Subcommittee recommended that the Legislative Educa-
tional Planning Committee review the role and licensure of mental health
technicians as part of its interim assignment in 1982 and report its findings
to the 1983 Legislature. This study was to examine the following topics:

--A reorientation of the occupation and mental health technician licen-
sure examination more toward behavioral sciences than nursing.

--A clarification of the role of mental health technicians in the State
hospital setting, especially the overlap of the profession with nursing
duties.

--The possibility of moving the licensure of mental health technicians
from the Board of Nursing to the Division of Mental Health and
Retardation Services.

The interim study was not completed at the time this audit report
was written. However, testimony before the Educational Planning Com-
mittee--including testimony from the Department of Social and Rehabilita-
tion Services--has so far favored retaining licensure of mental health
technicians in the Board of Nursing. Testimony has also called for focusing
training of the technicians more in the area of behavioral instead of
medical disorders.

Board of Nursing Operations

The Nurse Practice Act provides for an ll-member board, composed
of five registered nurses, two licensed practical nurses, two licensed
mental health technicians, and two public members. Each member is
appointed to a four-year term by the Governor. To supervise and carry out
the daily operations of the agency, the Board appoints an Executive
Administrator and employs 10 other full-time staff members. The staff is
composed of a nurse practice specialist (recently reclassified according to
the recommendation of the 1982 Ways and Means Subcommittee), a nurse
education specialist, one secretary, six clerks, and one data entry operator.

The Board has three main functional responsibilities--licensure of
applicants, enforcement of nursing and mental health technician laws and
regulations, and accreditation and approval of education programs.

Licensing of Applicants
The Board is responsible for issuing licenses to professional nurses,

practical nurses, and mental health technicians and for issuing certificates
to the four types of advanced registered nurse practitioners. In general,




applicants for each of the three types of licensure must meet four
requirements: be of good moral character, have a high school diploma, have
successfully completed the accredited or approved educational program
appropriate to the level of licensure, and pass the relevant examination. A
"grandfather clause" in the licensing statute for mental health technicians
allowed persons who had one year of experience as a mental health
technician prior to the effective date of the Mental Health Technician's
Licensure Act to obtain a license without meeting the educational or
examination requirement. About 70 percent of the current licensees
obtained their licenses under this clause.

In fiscal year 1982, the Board administered a total of 1,947 examina-
tions for nurses and mental health technicians. The Board administers the
National Council of State Boards of Nursing license examinations to
professional and practical nurses. Both exams, which are used nationwide,
are prepared and scored nationally. The final determination to pass or fail
an individual rests with the Board; however, the Board follows the national
passing score. Generally, the passing rates for Kansas applicants taking
these exams have been comparable to the national average. The percent-
ages of examinations passed, compared with national averages for examin-
ations taken in fiscal year 1982 are as follows:

Percentage Passed Percentage Passed
Statewide Nationally
First Exam Second Exam First Exam Second Exam

Registered

Nurses 83.0% 82.1% 84.4% 84.5%
Licensed Prac-

tical Nurses 93.2% 921.5% 92.4% 92.8%

Licensed Mental
Health Tech-
nicians 79.8% 86.7% n/a n/a

The mental health technician examination is developed, administered, and
graded by the Board of Nursing and is also given twice a year. Nurses who
previously have been licensed in other states may be licensed by endorse-
ment without an examination, provided all other Kansas requirements have
been fulfilled. Mental health technicians previously licensed in other
states must pass the Board of Nursing's examination to obtain a Kansas
license.

All nurses must renew their licenses every two years. To do so, those
who are engaged in active practice must submit evidence that they have
completed a program of continuing education. For those who are not in
active practice, the continuing education requirement is waived. The
current continuing education requirement is 30 hours for each biennial



period. By contrast, mental health technicians must renew their licenses
annually and there is no continuing education requirement. The fees for
licenses range from $10 for a mental health technician's license to $50 for
a professional nurse's application for license by examination. More details
on the Board's fee structure are presented in Appendix B. The total
licensees under the Board as of June 30, 1982, by practice area, are as
follows:

Title Number of Licensees

Registered Nurse 21,386

Licensed Practical Nurse 7,343

Licensed Mental Health Technician 1,621

Advanced Registered Nurse Practitioner 99(a)
Total 30,449

(a) These persons are also licensed as registered nurses.
Enforcement of Nursing Laws and Regulations

Kansas statutes allow the Board of Nursing to deny, suspend, limit or
revoke licenses issued to nurses and mental health technicians for proper
cause. When the Board receives a complaint against a licensee alleging
such actions as drug abuse, unprofessional conduct, or incompetence, it
assigns Board or staff members to investigate the allegations. The
investigation is conducted to determine whether allegations represent
possible violations of laws or regulations. If the investigation determines
that the charges are based upon reasonable grounds, the Board may hold a
formal hearing on the complaint. The hearing allows the Board to hear
evidence presented by the accused and by the complainant related to the
charges. Upon hearing the case, the Board makes a determination as to
guilt and appropriate disciplinary action to take. In fiscal year 1982, the
Board handled 24 complaints and held 12 disciplinary hearings--all against
nurses. No complaints were received concerning licensed mental health
technicians.

Accreditation and Approval of Education Programs

The Board is responsible for the accreditation and approval of nursing
schools, nursing continuing education providers, and mental health technol-
ogy programs. Through its rules and regulations, the Board sets standards
for these programs that must be met before the program is approved.
These standards include the administration and organization of the school
or program, the number and qualifications of the faculty, curriculum
content, clinical resources, and student admission policies.

The accreditation process involves several steps. First, schools and
programs applying for accreditation must submit to the Board a feasibility
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study outlining the need for the program and how the program will meet
the Board's standards. If the Board accepts the feasibility study, more
detailed information on faculty, clinical facilities, and curriculum is
requested and an on-site survey is conducted by the Board's nursing
education specialist. Based on this review, the specialist prepares a survey
report for the Board's review and decision on accreditation. Traditionally,
programs that receive approval of their feasibility studies--which involve
considerable planning and commitment on the part of program adminis-
trators--are eventually accredited. Often, though, accreditations come
with several recommendations for program improvement and may include
several changes that the Board requires the administrators to make, such
as hiring additional faculty and changing the focus of courses. The number
of approved programs in fiscal year 1982 are as follows:

Type of Program or Provider Number

Registered Nurse Programs
Associate Degree
Diploma School
Baccalaureate Degree

Subtotal

Licensed Practical Nurse Programs

Licensed Mental Health Technician Programs

~ — N e
00 O \n O0I\D &~ \n

Nursing Continuing Education Providers

Nursing education programs. There are four basic types of nursing
education programs approved by the Board--one for licensed practical
nurses and three for registered professional nurses (associate degree,
diploma schoo!, and baccalaureate degree).

--Licensed practical nursing programs. There are 15 accredited practi-
cal nursing programs in Kansas that prepare a person to become a
licensed practical nurse. These programs are taught in area voca-
tional schools and community colleges. The course of study usually
takes one year to complete and includes courses in basic areas of
nursing.

--Associate degree programs. There are 15 accredited associate degree
nursing programs in Kansas that prepare a person to become a
registered professional nurse. These programs are generally offered
by community colleges and take two years to complete. Associate
degree programs combine general education courses with classroom
nursing instruction and clinical training, which usually takes place at
a hospital.

--Diploma school programs. There are four accredited diploma school

programs operated by hospitals which prepare a person to be register-
ed professional nurse. Diploma programs take three years to
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complete. The first year is usually a pre-nursing basic science
requirement of courses taken at a two- or four-year college or
university. (Some hospitals have a contract with a local college to
provide the first year basic education requirement.) The second and
third years are taught at the diploma school and include classroom
and clinical nursing instruction. Upon completion of the program,
graduates are awarded a diploma, not a college degree.

--Baccalaureate degree programs. There are nine accredited baccalau-
reate degree programs in Kansas offered by public and private
colleges and universities which prepare a person to be a registered
professional nurse. Baccalaureate nursing programs take between
four and five years to complete and include, in addition to classroom
and clinical instruction in nursing, all of the general education
requirements necessary to graduate with a baccalaureate degree.
Advanced registered nurse practitioners have usually completed a
baccalaureate nursing degree program, plus one or more years in
specialized practitioner education.

Mental health technology education programs. There are two basic
types of mental health technology programs approved by the Board--one
offered by colleges or vocational-technical schools and one offered by
State hospitals.

--College and vocational-technical school programs. There are two
community colleges, one university, and one vocational-technical
school which offer mental health technician training programs ap-
proved by the Board. The three college level programs offer a person
the option of receiving an associate degree in mental health or
completing two to three semesters of specified course work to be
eligible to take the licensure exam. The vocational-technical school
program is similar to the latter option in the college programs.
Generally, the curriculum of these programs combines courses in
human development, behavioral science, basic nursing concepts, and
psychiatric therapeutic treatment with clinical instruction in mental
health facilities.

--State hospital programs. There are five State mental health and
mental retardation hospitals which offer mental health technician
training programs approved by the Board. These programs are
basically on-the-job training, which combine classroom instruction in
such areas as human development, mental health care, and human
relations, with clinical practice. These programs are completed in
three phases as employees progress from the entry level human
service worker job classification through psychiatric aide classifica-
tion. Upon successful completion of the three phases of instruction,
the student is eligible to take the licensure exam.
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Nursing continuing education providers. There were a total of 78 on-
going continuing education providers approved by the Board to offer
continuing education courses and programs for nurses. These providers
include hospitals that provide continuing education to their nursing em-
ployees and some of the accredited nursing education programs. To meet
the 30-hour biennal continuing education requirement, a nurse must com-
plete courses offered by these providers or obtain prior approval for
courses or independent study not offered by an approved provider.

Agency Resources

The Board derives its operating funds from fees charged its licensees.
In fiscal year 1982, the Board had a total of $538,841 in operating funds
available including a beginning balance of $107,470, permit fees of
$427,713, and $3,658 in other revenues. Of this total, the Board remitted
$85,543 (20 percent of permit fees) to the General Fund to reimburse the
State for such centrally performed services as accounting, auditing,
budgeting, and purchasing. Board expenditures totaled $198,277 for
salaries and wages, $120,243 for contractual services, and $11,894 for
other expenses, leaving a fee fund balance of $122,884 at the end of fiscal
year 1982.

FISCAL YEAR 1982 SOURCES AND USES OF FUNDS
BOARD OF NURSING

Sources of Funds Uses of Funds
$538,841 $415,957

Previous
Balance
$107,470

Collected
55427,713

Othe
Revenué
$3,658

$85,543

In fiscal year 1982, the Board of Nursing had a total of $538,841 in operating funds. Most of
the Board's revenues came from fees collected from its licensees and educational facilities
licensed under the Board. Most of the Board's expenditures were for salaries and wages,
contractual services, and ifs reimbursement to the State's General Fund for centrally
performed services such as budgeting, purchasing, and legal services.
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CHAPTER Il

SUNSET ANALYSIS OF THE BOARD OF NURSING

The Kansas Sunset Law has five primary purposes--to bring about an
evaluation of the need for certain agencies and programs, to determine
whether the agency or program serves the general public or the group it
regulates, to determine if there is a reasonable relationship between the
exercise of the State's police power and the protection of the public, to
determine if the benefits of the agency or program are worth the cost, and
to determine whether the profession could be regulated in a less restrictive
manner while still protecting the public. Legislative Post Audit designed
its review to address these purposes, and its findings are reported in this
chapter.

Does Kansas Need to Regulate
Nurses and Mental Health Technicians?

To assess whether there is a need for State regulation of nurses and
mental health technicians, Legislative Post Audit considered whether the
absence of regulation would significantly harm or endanger the public
health, safety, or welfare.

Potential Harm in the Absence of Regulation: Nurses

To determine the potential harm that could result in the absence of
regulation of nurses, the auditors reviewed the nature of services provided
by nurses and the complaints and disciplinary actions taken by the Board
involving nurses. Because all 50 states regulate nurses and nursing
practice, the auditors could not compare related problems that occur in
regulated states with non-regulated states.

Nature of nursing services. Nurses perform various health services
including the care, diagnosis, and treatment of patients in hospitals,
nursing homes, and private settings. They often work in areas such as
emergency rooms, intensive care wards, and surgery that involve "life and
death" situations. Typically, they provide such treatments as drainage,
irrigation, catheterization, administering medications, and recording vital
signs. In addition, they exercise a great deal of independent judgment, and
in the case of registered nurses, work with minimal supervision. Because
improper nursing care could result in physical harm to a patient and
because the average patient is relatively uninformed about proper nursing
care, the potential for harm to the public appears to be significant.
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Complaints agamst nurses. To determine the type and magnitude of
problems occurring in Kansas, and to determine whether such problems
could cause harm serious enough to warrant State regulation, the auditors
reviewed complaints filed with the Board and the disciplinary actions taken
by the Board. This review helped the auditors determine the possible harm
that exists even when regulation is present. In reviewing the complaints
filed with the Board over the past two fiscal years, the auditors found the
Board had received a total of 45 complaints. These complaints can be
categorized as follows:

Type of Complaint Number Percent

Drug-Related (stolen drugs, drug abuse) 36 80.0%
Unprofessional Conduct (for example, writing
prescriptions or other acts beyond proper

scope of practice) 1 2.2
Incompetence (for example, improper care) 6 13.4
License Expiration (remaining in nursing practice

after licensed has expired) 1 2.2
Imposture (non-licensed individual practicing

nursing) 1 2.2

Total 45 100.0%

In nine of these 45 complaints, the Board found insufficient evidence
to bring the complaint to a Board hearing. In addition, one other complaint
has yet to receive a determination as to whether it will reach a hearing

ssing controlled drugs while on duty at  dut _
the hospital. Accordmg to the com- - were tamp
plaint the nurse was observed *...by medications
fursing personnei to have a fourmquefj_ tered to pat
around . her “arm and o Syrings lin her undxscove; :
hand. Her verbal and non-verbal behcv— ot ’
ior were described as becommg mcrecs— Lo
ingly erratic, . .1 i

The co’mpio-inf for‘fher s“’ra?éd Thﬁf
the nurse was observed opening and
sorting through the narcotic drawer
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before the Board. In the remaining 35 complaints, the Board concluded
that potential violations of law had occurred, and brought the complaints
to Board hearings. Of these, 33 involved drug-related incidents, one
involved unprofessional conduct, and one involved license expiration.

The auditors reviewed each of the complaints in depth to determine
if any would potentially result in harm to the public. In many of the
complaints, a nurse was found to be impaired, due to drug abuse, while on
duty. Many of the drugs used by the nurses named in the complaints were
obtained from hospital supplies, often by replacing medications intended
for patient use with saline solution. Clearly, in this kind of situation, harm
to the public can occur.

Disciplinary actions against nurses. Another measure of the potential
harm to the public is the seriousness of disciplinary actions taken by the
Board. The Board has the authority to initiate proceedings on its own
motion or on the complaint of any person against any licensed nurse. After
notice and a hearing, the Board may revoke, suspend, or limit any license
issued by the Board for fraud or deceit in procuring a license, certain
felony convictions, incompetence, drug abuse or addiction, or unprofes-
sional conduct.

The auditors' review of Board complaint files showed that for
complaints received during fiscal years 1981 and 1982, the Board held 23
disciplinary hearings. (The remainder of the 35 complaints determined
valid by the Board during the fiscal years were not heard before the end of
fiscal year 1982). Twenty-two of these hearings involved drug-related
incidents, the remaining hearing concerned unprofessional conduct. The
disciplinary actions taken by the Board on these hearings are summarized
below:

Disciplinary Action Number Percent
License Revocation (reinstatement

may be requested after one year) 8 34.8%
License Suspension (period

determined by Board) 4 17.4

License Limited (scope of practice
limited for defined time period,

e.g. cannot administer medications) 6 26.2
License Surrendered VYoluntarily 1 4.3
Letter of Reprimand (a) 1 4.3
No Action 3 13.0

Total 23 100.0%

(a) The letter of reprimand resulted from a hearing on a complaint
concerning unprofessional conduct. The remaining disciplinary actions
stemmed from drug-related charges.
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Based on complaints against nurses and disciplinary actions taken by
the Board against nurses, the auditors concluded that--even with regula-
tion--substandard health care work is occurring that could harm the public.
These findings led Legislative Post Audit to conclude that the absence of
regulation of nurses could pose significant harm to the public's health,
safety, or welfare.

Potential Harm in the Absence of Regulation:
Mental Health Technicians

To determine the potential harm that could result in the absence of
regulation of mental health technicians, the auditors reviewed the nature
of services provided by mental health technicians, the complaints filed
with the Board and disciplinary actions taken by the Board, and the
experiences of other states that do not regulate mental health technicians.

Nature of mental health technician services. The Mental Health
Technician's Licensure Act defines the practice of mental health technol-
ogy as ". . . the performance, under the direction of a physician licensed to
practice medicine and surgery or registered professional nurse, of services
in caring for and treatment of the mentally ill, emotionally disturbed, or
mentally retarded for compensation or personal profit, . . ." These services
include nursing and therapeutic procedures such as recognizing and record-
ing symptoms, carrying out prescribed treatments and medications, and
other services necessary for the rehabilitation and care of patients.

Approximately 950 persons, or about three-fourths of the active
licensed mental health technicians, work in classified positions in the
State's mental health and retardation hospitals. The licensed mental health
technician classification is at the top of a civil service career ladder that
begins with the entry level position of health services worker and progress-
es through three phases of training. The health services worker position is
a temporary trainee position that does not require any experience. Super-
visory personnel and screening committees monitor the progress of individ-
uals as they take the training, and if the trainees do not satisfactorily
complete the first phase (psychiatric aide training) they are terminated
from employment by the State. Upon successful completion of a psychiat-
ric aide training course consisting of 13 weeks of combined classroom and
clinical instruction, a health services worker is eligible to be promoted to
the psychiatric aide job classification. Currently, there are about 525
persons employed by the State as psychiatric aides.

After additional screening by the hospital, some of the psychiatric
aides may pursue the licensed mental health technician training by taking
the other two phases of training, which last about three months each.
However, depending on several factors, such as the current need for
licensed mental health technicians, the prospective students must wait
until the training programs are offered. Students work part-time during
the training period.
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Persons outside of the civil service system can also complete
approved mental health technician training courses or programs at several
community colleges, a State university, and a vocational-technical school.
Once a psychiatric aide or a person outside the civil service system has
completed an approved mental health technician training course at a State
hospital or college and passed the license exam, they are then eligible for
the licensed mental health technician job classification.

Licensed mental health technicians employed by the State hospitals
work under the direction of a professional nurse and perform the following
types of duties:

--Taking and recording vital signs.

--Giving and charting medications.

--Keeping records and making reports on treatment, activities, be-
havior, and condition of patients.

—-Assisting with teaching appropriate social behavior.

--Accompanying and participating with patients in scheduled therapy.

--Keeping the ward clean and orderly and maintaining supplies,
clothing, and sanitation.

--Performing personal services, such as feeding, clothing, and bathing
patients.

Similar services are performed by licensed mental health technicians
who are not State employees. Veteran's Administration hospitals, the
Menninger Foundation in Topeka, psychiatric wards in large general hospi-
tals, and nursing homes also employ mental health technicians. Except for
nursing homes, these employers do not appear to recognize the occupation’s
license to the extent that the State hospitals do. In fact, most of these
mental health technicians are employed in the capacity of "psychiatric
aide," an occupation that does not require licensure in Kansas. Psychiatric
aides perform essentially the same functions as mental health technicians,
except for administering medications and for some supervisory duties. In
nursing homes, however, aides are allowed to administer medications if
they have first obtained a certificate through the Department of Health
and Environment's medication aide certification program. Nursing homes
have recently begun to recognize the licensure of mental health techni-
cians. Since early 1980, licensed mental health technicians employed at
adult care homes are no longer required to obtain medication aide
certifications in order to administer medications.

Although mental health technicians employed by facilities other than
State hospitals and nursing homes are not allowed to administer medica-
tions and may not perform certain supervisory functions, the remaining
duties they perform are essentially the same as those listed above for
technicians at the State hospitals. Further, most of these job duties
involve considerable interaction with patients--patients who are typically
vulnerable.
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Mental health patients include emotionally disturbed children, alco-
holics, drug addicts, juvenile offenders, the elderly, mentally retarded
children and adults, and developmentally disabled persons. These patients
could suffer physically and mentally from circumstances they may not be
able to control, such as inadequate health care, unsanitary conditions, and
physical and mental abuse.

Given the vulnerability of the patients served and the nature of the
job duties performed by licensed mental health technicians, the auditors
concluded that the potential for harm could be significant if those job
duties were performed improperly.

Complaints and disciplinary actions. To determine the type and
magnitude of problems in the mental health technician occupation, and to
determine whether such problems could cause harm serious enough to
warrant State regulation, the auditors attempted to review complaints
against licensed mental health technicians filed with the Board and the
disciplinary actions taken by the Board. However, since licensure of
mental health technicians began in 1974, the Board has received no
complaints against mental health technicians and has taken no disciplinary
actions against any of these licensees.

To determine if problems exist, but are not being reported, the
auditors conducted telephone interviews with the directors of nursing

services at each of the State mental health and retardation hospitals. In-

general, the directors indicated that problems, including medication errors,
sometimes occur. One hospital took disciplinary action against eight
licensed mental health technicians for various incompetent actions last
year. These problems were handled by the hospital, however, and were not
reported to the Board. Nonetheless, the auditors' survey indicated that
although complaints were not filed with the Board, disciplinary actions had
been taken by an employer. Therefore, substandard health care work was
occurring--even with regulation--that could harm the public.

Other states' regulation. Kansas is one of only four states that
license mental health technicians, psychiatric aides, or some similar title.
These other states are California, Colorado, and Arkansas. In some of the
other 46 states that do not regulate these occupations, personnel such as
mental health technicians or psychiatric aides perform job duties in state
hospitals and other psychiatric settings that, generally, are similar to those
of licensed mental health technicians and psychiatric aides in Kansas.
However, the specific job duties and the titles of positions charged with
performing certain duties varied considerably among the states. For
example, some of the states allow their psychiatric aides or technicians to
administer medications while others allow only nurses to perform this
function.

20.




The auditors found, though, that some states that allow psychiatric
aides or technicians to administer medications have some kind of control
mechanism, in lieu of licensing, such as a medication certification. For
example, psychiatric aides in Missouri are allowed to administer medica-
tion upon completion of a medication certification course at a community
college.

The auditors also found that many of the 46 states that do not license
mental health technicians base mental health care on a model of staffing
that relies heavily upon licensed practical nurses to carry out functions
essentially the same as those carried out by the mental health technicians
in Kansas' State hospitals. Because of the differences in responsibilities of
mental health care positions among the various states, the auditors could
not compare related problems that occur in regulated states with non-
regulated states.

In Kansas, a licensed mental health technician's duties involve
considerable interaction with vulnerable patients. Further, most of the
technicians (those who are employed by the State hospitals and nursing
homes) administer medications. Such job duties, if performed improperly,
could potentially harm the patients. The auditors found that while the
Board received no complaints against mental health technicians since the
occupation was regulated in 1974, disciplinary actions were taken inde-
pendently of the Board. Therefore, substandard health care work was
occurring--even with regulation--that could harm the public. Given the
nature of the job duties of mental health technicians in Kansas and the
disciplinary actions taken against some technicians, the absence of regu-
lation of mental health technicians could pose harm to the public's health,
safety, or welfare.

Does State Regulation Protect the Public's Health,
Safety, and Welfare?

The primary purpose of regulation is to protect the public. Studies
have shown, however, that regulatory agencies may become sympathetic
to--even dominated by--the industries they regulate. These agencies may
create policies and take actions that benefit the industry rather than the
public. To address this concern, Legislative Post Audit made an examina-
tion to determine whether all facets of the regulatory process are designed
solely to protect the public, whether such protection is the primary effect
of regulation, and whether there is a reasonable relationship between the
State's exercise of its police power in this regulatory activity and the
protection of the public.

The auditors reviewed the Board's rules and regulations, statutory
requirements, and its complaint-handling, examination, accreditation, and
licensing activities to determine whether the Board's functions served to
protect the public or the profession being regulated. This review found
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that, generally, the Board's activities are effective in protecting the
public. However, the auditors did find three areas in which improvements
were needed in the Board's statutes, regulations, and procedures. These
areas are: improving complaint reporting and investigation, eliminating or
revising restrictive and inconsistent licensing and disciplinary require-
ments, and requiring continuing education for mental health technicians.

Improving Complaint Reporting and Investigation

Kansas statutes allow the Board of Nursing to deny, suspend, limit, or
revoke licenses issued to nurses and mental health technicians for proper
cause. The Board may take disciplinary action against nurses and mental
health technicians for the following general reasons:

--Guilty of fraud or deceit in procurring or attempting to procure a
license.

--Habitually intemperate or addicted to habit-forming drugs.

--Incompetence or gross negligence.

--Guilty of a felony or any offense involving moral turpitude.

--Mentally incompetent.

--Guilty of unprofessional conduct (nurses only).

When the Board receives a complaint against a licensee alleging these
types of acts, it assigns Board or staff members to investigate the
allegations. If the investigation determines that the charges are based on
reasonable grounds, it may hold a formal hearing on the complaint. The
hearing allows the Board to hear evidence presented by the accused and the
complainant related to the charges. Upon hearing the case, the Board
makes a determination as to guilt and appropriate disciplinary action to
take. In fiscal year 1982, the Board handled 24 complaints and held 12
disciplinary hearings--all against nurses. The Board received no complaints
against licensed mental health technicians. \

During their review of complaints, the auditors found that the Board
of Nursing received a relatively low number of complaints in comparison to
other states. The table on the next page compares the ratio of complaints
received to the number of licensed nurses, for the surrounding states,
during one year. (The beginning and ending months of the counting periods
are not identical for each state reviewed, but all totals cover a recent 12-
month period.

As the table shows, Kansas received one complaint for every [,197
nurses it licenses. In comparison, the four surrounding states received an
average of one complaint for each 418 nurses they license, which is nearly
three times greater than the Kansas ratio. While the specific reasons for
the low ratio in Kansas may be difficult to determine, it does raise
questions as to why the Kansas Board of Nursing receives such a low
number of complaints.
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Ratio of
Complaints to

State Complaints Nurses Licensed Nurses
KANSAS 24 28,729 1:1,197
Colorado 88 42,587 | < 484
Missouri 69 55,335 1:302
Nebraska %0 23,468 1:261
Oklahoma 114 29,186 1 :256
Surrounding
States’ Average 20 37 ,644 1:%18

The auditors' review of the Board's complaint investigation and
resolution procedures identified three problems that limit the effectiveness
of this function, which may also contribute to the low ratio of complaints
to nurses in Kansas. The problems noted were inadequate reporting of
violations by health care employers, restrictive policies regarding com-
plaint procedures, and inadequate documentation of complaints.

Inadequate reporting of violations by health care employers.
Knowledge of illegal or incompetent acts by nurses and licensed mental
health technicians usually are not visible to the Board of Nursing. As a
result, the Board has to rely on outside sources, such as hospitals, to report
such violations to the Board. Unless such contacts are made, possible
violations may not be reported to the Board. Through surveys of general
and mental health hospitals, the auditors found cases of potential viclations
of the Mental Health Technician's Licensure Act and the Nurse Practice
Act that were not reported to the Board.

When six general hospital administrators were questioned about
nurses, they indicated that problems with incompetent nurses were handied
in-house with such actions as additional educational training or increased
supervision as a condition of continued employment. The reason generally
given for not reporting a potential violation was that the hospital did not
feel that a violation had occurred. It appears that drug-related incidents
are widely recognized as violations of the Nurse Practice Act. However, it
is not so widely accepted among health care providers as to what
constitutes incompetent actions in violation of the Act.

Likewise, in contacting nine federal, State, and private mental health
and retardation hospitals, the auditors found that although problems occur
infrequently--as attested to by all hospitals surveyed--one administrator
indicated that disciplinary actions were taken against eight mental health
technicians in the past year. In three of these cases; the mental health
technician was demoted to the position of psychiatric aide. For the
remaining five, the licensee was terminated from the hospital's employ.
All eight cases involved alleged incompetence, including medication errors
and recurring poor performance of job duties. However, none of these
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cases was reported to the Board of Nursing. Instead, problems were
handled in-house.

Practitioner and employer awareness of proper reporting procedures
and what constitutes violations are essential in maintaining an effective
enforcement mechanism. A survey of other state boards of nursing
revealed that many state boards keep the nursing community informed on
how their boards function in relation to possible violations of their nursing
laws. Through workshops and seminars, the boards present information in
areas such as what constitutes a violation and how to report a violation.
Many also provide complaint information packets that include complaint
reporting forms.

The Board of Nursing began actively conducting such informational
efforts when the nursing education consultant position was reclassified as a
nurse practice specialist position in July 1982. The auditors found,
however, that the Board's informational efforts to date have generally been
directed toward nurses rather than toward mental health technicians. To
increase public awareness of State licensing laws and complaint proce-
dures, the Board should provide workshops and disseminate written mater-
ials on complaint procedures on a more regular basis among practitioners
and administrators in both the mental health and nursing communities.

It should be noted, however, that although health care providers may
be aware of what constitutes violations of the law, there may be some
reluctance to report violations occurring in their facilities. For this
reason, some laws in other states require the reporting of disciplinary
actions or violations against licensees. For example, the State of Colo-
rado's Nurse Practice Act requires an employer of a nurse to report to its
nursing board any disciplinary action taken against the nurse, or resignation
in lieu of a disciplinary action, for conduct that constitutes a violation of
the Practice Act.

In Kansas, Board regulations state that nurses may be required to
notify the Board of violations that the nurse is aware of. Regulations do
not require such action on the part of the nursing care employer. Also, the
Board currently does not have such regulations concerning licensed health
technicians. The Nurse Practice Act and the Mental Health Technician's
Licensure Act could be amended to require employers, as well as licensees,
to report violations, disciplinary actions, and resignations in lieu of
disciplinary actions. Mandatory reporting of violations and disciplinary
actions to an independent body, such as the Board of Nursing, would help
prevent incompetent licensees from working for other health care em-
ployers in similar capacities.

To further ensure that disciplinary actions and violations of both Acts

are reported, the amended State statutes could also include provisions that
require the Department of Health and Environment--which regulates
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nursing homes--to report such findings to the Board. The Department, by
the nature of its nursing home inspection and complaint handling activities,
can learn of violations and disciplinary actions concerning nurses and
licensed mental health technicians that may not have been reported to the
Board of Nursing.

In summary, to ensure that violations of the law are being reported to
the Board of Nursing, the Board should increase its informational efforts in
the health care community concerning complaint handling procedures. In
addition, health care employers and the Department of Health and Environ-
ment should be required to report violations of the Nurse Practice Act and
the Mental Health Technician's Licensure Act.

Restrictive policies regarding complaint procedures. Also possibly
contributing to Kansas' low number of complaints were restrictive Board
policies that could have discouraged individuals with legitimate concerns
from {filing complaints.

During part of the two-year period reviewed, the Board's policy was
to investigate and pursue only sworn complaints that were accompanied by
a sworn affidavit. While this procedure may have been one way of
screening invalid complaints, it seems unduly restrictive in that it placed
an unnecessary burden on
complainants. This procedure
could have been discouraging

individuals with legitimate
concerns from filing com-
plaints. Further, as the ac-

companying example demon-
strates, this policy may have
allowed potentially serious vi-
olations by a licensee to occur
without disciplinary action.

The Board's current policy
on complaints provides that its
nurse practice specialist will
investigate all complaints, in-
cluding those without a sworn
affidavit. It should be noted,
however, that this policy has
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the statutes. During the two-year period reviewed by the auditors, the
Board underwent several changes of attorneys, resulting in differing
interpretations of the statutes in the area of complaint procedures.

The public would be better served and protected if the Board
investigated all valid complaints (except anonymous complaints) in a
consistent manner.

Inadequate documentation of complaints. During their review, the
auditors found that procedures for recording and maintaining complaints
and relevant facts were in need of improvement. Only those complaint
cases which included a sworn affidavit and resulted in hearings were
assigned case numbers and filed in the proper numerical sequence. There
fore, the central complaint file did not contain all the complaints received.
Also, information in the complaint files was not complete.

To review all complaints received, the auditors initially reviewed all
complaints that were assigned a case number. However, the auditors
determined that additional complaints were received during the time
period but were not assigned a case number because the complaint did not
warrant an investigation or hearing. Several of these complaint files had
to be located by the auditors on a case-by-case basis. The auditors also
discovered additional complaints by reviewing minutes of the Board of
Nursing meetings. These complaint files also had to be located on a case-
by-case basis.

Because not all complaints received were numbered and maintained
in a central file, it was difficult to determine which complaints had been
filed, what the current status on each complaint was, the final disposition
of each complaint, timeliness of the processing of the complaint, and other
relevant complaint information.

A central file on complaints should include all complaints received,
regardless of their disposition. Maintaining such a comprehensive central
file would provide the Board the necessary control over the complaints
received to ensure that all complaints are processed on a timely basis. It
would also provide cumulative information on several aspects of the
complaints received such as the nurse named and basis for the complaint.
Such information would allow the Board to establish and analyze possible
patterns among complaints received. For example, several minor com-
plaints against one individual, received over a period of time, may indicate
a more serious problem and warrant the Board's attention.

In reviewing individual complaint files, the auditors also found that
some files were incomplete. In some cases, documentation of relevant
facts or events, such as investigation reports, were difficult to locate or
did not exist. For example, four sworn complaints that went to a Board
hearing did not have investigation reports contained in the case file. For
an additional 11 complaint files, no date was recorded on the investigation
report.
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If individual complaint files are incomplete, it is difficult to maintain
adequate control over the processing of each complaint. Maintaining
complete complaint case files would allow the Board to better monitor the
progress of each individual complaint and help to ensure proper compliance
and timeliness with complaint procedures. In addition, improved documen-
tation would aid in decision-making.

Because the Board of Nursing is charged with the responsibility of
protecting the public against improper actions by nurses and mental health
technicians, it should maintain a central file on all complaints to assist in
the monitoring of possible violations. In addition, those files should be as
complete as possible.

Eliminating Restrictive and Inconsistent Licensing and
Disciplinary Requirements

The auditors' review of the licensing and disciplinary requirements
for nurses and mental health technicians identified three requirements that
do not serve to protect the public or are unnecessary--good moral
character requirements, the two-thirds vote requirement for mental health
technician disciplinary actions, and the requirement that mental health
technicians' licenses be renewed annually. In addition, the auditors noted
apparent inconsistencies between the Nurse Practice Act and the Mental
Health Technician's Licensure Act concerning the administration of medi-
cations.

Good moral character requirements. One of the statutory licensing
requirements for nurses and mental health technicians is that they be of
"sood moral character." This is a common statutory requirement for many
occupational licenses in Kansas and other states. Standards for licensure
should be specific and understandable. The requirement that applicants be
of "good moral character" is vague and subject to differing interpretations.
Although there is no evidence that the Board of Nursing has ever misused
this requirement, it could potentially be applied arbitrarily or in a
discriminatory manner.

There are several options to prevent abuse of the good moral
character requirement. The Model Nursing Practice Act developed by the
National Council of State Boards of Nursing eliminates the requirement
entirely. Another option would be to amend the requirement to read "good
professional character" to indicate that the requirement is directly related
to the occupation. Finally, the requirement could be maintained; but the
Board could be required to adopt rules and regulations that would contain a
specific listing of the conduct prohibited under the "good moral character"
clause. Regardless of the option taken, this licensing criterion--if it
remains--needs to be more objective.

Two-thirds vote requirement for mental health technician disciplinary
actions. The Mental Health Technician's Licensure Act requires that the
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Board of Nursing have an affirmative vote of two-thirds of the membership
of the Board to withhold, deny, revoke, or suspend the license of a mental
health technician. With the current ll-member board, this would mean
that at least eight votes would be required to take disciplinary action.
Because the Board has never received a formal complaint against a mental
health technician, it has never held a disciplinary hearing where this vote
would be required.

Currently, a simple majority of Board members is required for Board
disciplinary actions against nurses. This is the usual vote requirement for
other occupational licensing boards as well. Therefore, it appears that the
two-thirds requirement for mental health technicians is unduly restrictive.
This requirement should be changed to be consistent with the Board's
disciplinary policies on nurses.

Annual license renewal requirement for mental health technicians.
The Mental Health Technician's Licensure Act requires mental health
technicians to renew their licenses annually. By contrast, the Nurse
Practice Act requires nurses to renew their licenses every two years.

The annual renewal fee from a mental health technician's license is
$10. Doubling that fee and requiring payment on a biennial basis rather
than annually could increase the cost-effectiveness of handling license
renewals. Biennial renewal would also be consistent with requirements of
other licensees regulated by the Board of Nursing. Amending the Mental
Health Technician's Licensure Act to require biennial license renewal
rather than annual renewal could reduce the Board's handling costs and
provide consistency to its license renewal policies.

Administration of medications by mental health technicians. Under
the Nurse Practice Act, the administration of medication is a fundamental
aspect of the practice of nursing. The Act also makes it unlawful to
practice nursing in Kansas without being licensed under this Act. The
Nurse Practice Act does contain an exclusion for unlicensed persons who
have been certified as having satisfactorily completed a training program
in medication administration approved by the Secretary of Health and
Environment. However, the Act contains no such exclusion for licensed
mental health technicians who administer medications. Therefore, licensed
mental health technicians who administer medications may be technicially
in violation of the Nurse Practice Act.

In recent years, questions have been raised about which health care
services are within the definition of the practice of nursing and which
health care personnel are allowed to offer these services. To resolve these
questions, a number of Attorney General opinions have been requested.
For example, as health care technology has changed, opinions have been
issued regarding the allowable duties of emergency medical technicians and
home health aides. One such opinion was Attorney General Opinion 73-29,
which concluded that adult care home aides were not allowed to administer
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medication under the Nurse Practice Act. It was in response to this
opinion that the 1978 Legislature amended the Nurse Practice Act (K.S.A.
65-1124), allowing adult care home aides to administer medications after
they complete a medication administration training program approved by
the Secretary of Health and Environment.

Currently, licensed mental health technicians administer medications
in State mental health hospitals and in adult care homes. It appears from a
review of the Mental Health Technician's Licensure Act that it is the
Legislature's intent that these persons be allowed to administer medica-
tions under the direction of a licensed physician or registered nurse.
However, in reviewing the Nurse Practice Act and Attorney General
Opinion 78-29, it appears that the administration of medications by
licensed mental health technicians may, technicially, be a violation of the
Nurse Practice Act.

To resolve this apparent inconsistency between the two Acts, a
specific exclusion could be added to the Nurse Practice Act--similar to the
exclusion for adult care home aides--to allow licensed mental health
technicians to administer medications under specific circumstances.

Requiring Continuing Education for Mental Health Technicians

Most professions licensed by the State have a continuing education
requirement for license renewal. For example, nurses must obtain 30 hours
of continuing education every two years to renew their licenses. The
purpose of this requirement is to ensure that practitioners keep up with
new developments in the field and continue to have a level of competence
similar to that at initial licensure. The Board's latest annual report (1981),
states that one of its philosophies is that "continuing education should be
required as one mechanism to increase competency." Despite this support
for continuing education, the Board has not requested that legislation be
introduced making continuing education mandatory for mental health
technicians.

A continuing education requirement, similar to that required of
nurses, should also be implemented for mental health technicians. Such a
mandatory continuing education requirement would appear to improve the
protection of the public by helping to ensure that mental health technicians
maintain their competence and keep up with new developments in mental
health care.

Is Regulation Worth Its Cost?

To assess whether the benefits of regulation justify its costs, two
analyses were made: a determination of the degree to which regulation
increases the cost of goods and services, and a determination of whether
the increased cost is more harmful than an absence of regulation. The
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auditors' analyses identified two types of costs that could be most directly
related to the activities of regulation--administrative and indirect.

Administrative Costs

Administrative costs are the examination, license, and accreditation
fees paid by nurses, mental health technicians, and schools. These fees
support the Board operations. During fiscal year 1982, fee receipts for the
Board of Nursing totaled $427,713--approximately $20,000 coming from
mental health technicians and the rest coming from nurses and education
facilities licensed by the Board. The different fees collected are presented
in Appendix B. To determine whether these charges had a significant
impact on the cost of services to consumers, the auditors compared the
total fee receipts of $427,713 with the salaries of nurses and mental health
technicians. Based on 198l statistics reported in the Statewide Health
Coordinating Council's and the Department of Health and Environment's
1982 Plan for the Health of Kansas, the total salaries for these occupations
licensed in Kansas is approximately $342 million. Consequently, fee
receipts represent far less than one percent of this amount.

Indirect Costs

The primary indirect cost identified by the auditors is the continuing
education requirement for nurses to renew their licenses. To obtain a
general estimate of the cost of continuing education requirements to
nurses, Legislative Post Audit examined the amount charged for continuing
education by the approved providers. In 1980, a survey conducted by the
Board of Nursing showed that providers charged an average of $¢ per
continuing education hour; therefore, the average cost for the 30-hour
biennial continuing education requirement can be estimated at $120. The
auditors compared this estimated cost with the average annual income for
nurses as reported in the 1982 Plan for the Health of Kansans. According
to the report, the average income was just over $15,000. Therefore, on the
average, continuing education costs less than one percent of the average
nurse's salary.

Taken together, these factors led Legislative Post Audit to conclude
that the cost of regulating nurses and mental health technicians does not
appear to significantly increase the public's cost for services provided.

Alternative Methods of Regulation
Two of the questions raised during the sunset audit process are
whether there are alternatives for regulation that are less restrictive but

still effective in protecting the public from harm and whether reorganiza-
tion is needed to make a program more effective.
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Legislative Post Audit concluded that the potential for harm in the
absence of regulation of nursing was significant and that there was a need
for regulation. The auditors' review also indicated a need to regulate
mental health technicians. However, unlike nursing, licensing for this
occupation is not as universally recognized--only three other states license
mental health technicians. Therefore, the auditors examined the possibil-
ity of eliminating regulation provided by the Board. They also examined
the possibility of retaining regulation of mental health technicians in the
current Board structure but improving the Board's effectiveness in certain
areas of regulation.

Eliminating the Regulation of Mental Healith Technicians

The regulation of licensed mental health technicians is directed
primarily toward persons using that title who are employed in State mental
health and retardation hospitals. If the regulation of mental health
technicians were discontinued, it is unlikely that State hospitals would
significantly reduce their current education programs for mental health
technicians. The Department of Social and Rehabilitation Services--the
agency in charge of the State hospitals--has consistently been supportive of
these programs since before the licensure was initiated in 1973. Further,
federal Medicare and Medicaid reimbursement standards and Joint Com-
mission on Accreditation of Hospitals standards require the hospitals to
provide in-service training for all personnel, including those with psychiat-
ric aide and mental health technician job responsibilities.

Since the State hospitals provide extensive training, close supervi-
sion, and disciplinary review internally, the approval of education programs
and administration of licensing exams would be the primary regulatory
functions missing in the absence of regulation. To alleviate these
problems, the education requirements for mental health technicians could
remain in statute and be made a part of the civil service job requirements
for the mental health technician job classifications. Also, a civil service
exam for mental health technicians could be developed to replace the
current license exam.

Potential harm posed by job duties. In addition to the State's mental
health and retardation hospitals nursing homes, private psychiatric hospi-
tals, and large general hospitals with psychiatric wards also employ mental
health technicians. These employers do not appear to recognize licensure
of mental health technicians to the extent that the State hospitals do.
Except for nursing homes, these employers do not allow mental health
technicians to administer medications--a job function that could pose
significant harm if performed improperly. Nursing homes have begun to
recognize the licensure by allowing the technicians to administer medica-
tions.
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Nonetheless, mental health technicians--whether employed at State
hospitals, nursing homes, or other facilities--perform many other job duties
that could pose potential for harm if performed improperly. These job
duties involve considerable interaction with patients--patients who are
typically vulnerable. Therefore, the potential for harm is present regard-
less of whether the employer allows medication to be administered.

Need for independent control. If licensure were eliminated, the only
control over these job responsibilities would come from employers. This
would allow incompetent or unscrupulous technicians who resign in lieu of
disciplinary action or are terminated from employment to obtain employ-
ment elsewhere in the same capacity. Licensing by an independent board
such as the Board of Nursing, would provide protection from such occur-
rences.

Career incentives provided by licensure. It should also be noted that
licensure may provide incentive for persons to pursue an occupation, which
has experienced high turnover. Regulation of mental health technicians
has increased the training provided to persons working in mental health
jobs in State hospitals and has enhanced the civil service career ladder for
those jobs. Historically, complaints have been directed at the State
hospitals for untrained personnel causing harm to patients, high turnover in
psychiatric aide positions, low pay for aides, and poor staff morale. The
mental health technician education programs in the State hospitals, which
allow persons to receive on-the-job training and progress up a career ladder
culminating in the licensed mental health technician classification, give
employees an incentive to upgrade their skills and choose mental health
technology as a long-term career.

Based on the nature of the job responsibilities, the need for indepen-
dent control over those responsibilities, career incentives that licensure
provides, and the low cost of regulation, Legislative Post Audit concluded
that regulation of mental health technicians should continue. However, if
regulation of mental health technicians is to continue within the Board of
Nursing, the Board needs to direct more of its efforts toward mental health
technicians. The auditors found, for example, that informational programs
on complaint handling and enforcement have been geared toward the Nurse
Practice Act rather than the Mental Health Technician's Licensure Act.
The Board also has not sought continuing education requirements for
licensed mental health technicians, even though the other licensees that it
regulates must fulfill such requirements. In reviewing laws, regulations,
and policies that do not protect the public, particular attention should be
paid to these areas.

Retaining the Board of Nursing's Regulation of Nurses
and Mental Health Technicians -

The auditors examined the possibility of retaining the Board and its
major functions in the areas of licensing, accreditation, and enforcing laws
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and regulations pertaining to the practice of nursing and mental health
technology. If the regulation of nurses and mental health technicians were
re-established in the Board of Nursing, Legislative Post Audit concluded
that the laws, regulations, and policies that do not serve to protect the
public and are unnecessary should be reviewed and revised. These areas
include the following:

--Improving complaint reporting by amending statutes to require all
employers of nurses and mental health technicians to report
possible violations of law by these licensees and by increasing
communications with employers to encourage them to report
possible violations.

--Improving complaint investigation by changing Board policies and
procedures to provide for more complete documentation of com-
plaints and for investigation of all written complaints.

--Eliminating the "good moral character” licensure requirements or
revising them to make them more directly related to the profes-
sion.

--Eliminating the two-thirds vote requirement for disciplinary action
against mental health technicians.

--Revising the mental health technician's licensure renewal require-
ment from annual to biennial.

--Reviewing apparent inconsistencies between the Nurse Practice
Act and the Mental Health Technician's Licensure Act concerning
the administration of medications.

--Establishing a mandatory continuing education requirement for the
renewal of a mental health technician's license.

Consolidating the Board's Regulatory Functions With Other Agencies

One of the questions raised during the sunset process is whether
reorganizing agencies under review would better meet the Legislature's
goals in establishing regulatory functions. In recent years, interest has
grown in the consolidation of all types of regulatory agencies. Often,
common threads run through regulatory agencies--such as licensing, in-
specting, and examining activities, or the regulation of similar types of
people or professions. Some of the reasons for increased interest in
consolidation include concern over the proliferation of agencies, concern
that regulation on an industry-by-industry basis alone may become too
intertwined with the interests of the industry and neglect those of the
public, and concern that more efficient or effective regulation and
administration can be provided.
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Legislative Post Audit did not explore all possibilities for consolidat-
ing the regulatory function of the Board of Nursing with other agencies.
However, the Legislature may want to consider the issue of consolidation
or reorganization at the same time it considers re-establishing the regula-
tion of nurses and mental health technicians.

At least two other State boards regulate occupations that have
similarities to nurses and mental health technicians. The Board of Healing
Arts regulates medical doctors, osteopaths, chiropractors, podiatrists,
physician assistants, and physical therapy assistants. The Board of
Behavioral Sciences regulates psychologists and social workers.  The
question has been raised by at least one legislative committee of whether
the regulation of mental health technicians should be transferred to the
Board of Behavioral Sciences. Further demonstrating the intermingling of
health-related fields is the controversy occurring over the scope of
practice of Advanced Registered Nurse Practitioners. Some doctors
believe that several of the services provided by these nurses are unlawfully
within the scope of the practice of medicine.

Other options for consolidation include creating a separate board to
handle the functions and administrative duties of regulating these and
other health care professions, or creating a larger occupational licensing
agency that would perform all regulatory functions and administrative
duties for State-licensed occupations in Kansas.

Conclusions

Based on the sunset and performance audit factors, Legis-
lative Post Audit concluded that the regulation of nurses and
mental health technicians should continue. Briefly, the reasons
are as follows:

1. Potential harm to the public in the absence of regulation.
Complaints and disciplinary actions against licensed nur-
ses disclose the potential for physical harm to persons as
a result of incompetence. Without regulation, it is
possible that these problems could increase. Although the
Board received no complaints against mental health tech-
nicians, the auditors found that disciplinary actions were
taken by employers independently of the Board. The
services performed by both nurses and mental health
technicians could also potentially result in harm if they
are performed improperly.

2, Protection of the public. Licensing of nurses and mental
health technicians would protect the public. However,
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six aspects of the regulatory activity do not appear to
totally protect the public and seem unnecessary:

--The effectiveness of the Board's complaint investi-
gation function is hampered by the following prob-
lems: inadequate reporting of complaints by health
care employers, restrictive complaint filing policies,
and poor documentation of complaint information.

--The "good moral character" licensing requirement is
vague and has the potential for being used to
arbitrarily restrict entry into the professions.

--The two-thirds vote requirement for disciplinary ac-
tions against mental health technicians is unduly
restrictive and does not serve to protect the public.

--The requirement that mental health technician's
licenses be renewed annually is unnecessary and is
not consistent with the biennial requirements of the
other occupations regulated by the Board.

--It appears that the administration of medications by
licensed mental health technicians may, technically,
be a viclation of the Nurse Practice Act.

--There is no mandatory continuing education re-
quirement for mental health technicians to help
ensure continued competence of these licensees.

Costs. The cost of State regulation of the two profes-
sions, which is much less than one percent of total
salaries, does not appear to significantly increase the
costs of services to the public.

Alternative methods of regulation. Eliminating the regu-
lation of nurses and mental health technicians could
potentially result in harm to the public. Options may be
available, however, for consolidating the Board's regula-
tory functions with the regulatory functions of similar
occupations, or for creating a larger occupational licens-
ing agency that would handle the regulatory functions of
licensing, examining, and consumer affairs of other State-
licensed occupations in Kansas.

Recommendations

The Legislature should take action to re-establish the
State's regulatory functions over nurses and mental health
technicians.
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In re-establishing the regulatory functions over nursing
and mental health technology, the Legislature should
consider options of placing these functions under one of
the following:

a. The Board of Nursing.

b. A newly created board that would perform regula-
tory functions and administrative duties for all
health-related State-licensed occupations in Kansas.

C. A newly created occupational licensing agency that
would perform all regulatory functions and adminis-
trative duties for State-licensed occupations in Kan-
sas.

To improve the reporting and investigation of complaints
against nurses and mental health technicians, the licens-
ing agency and Legislature should take the following
actions:

a. Assign all complaints a case number and maintain
all the relevant facts and documentation on each
complaint in a central case file.

b. Revise the complaint filing procedure to reduce the
burden on complainants.

C. Investigate all valid complaints.

d. Improve health care providers' knowledge of com-
plaint reporting procedures and possible violations
of law by licensees with increased communications
such as workshops, newsletters, and other media.

e. Amend the Nurse Practice Act and Mental Health
Technician's Licensure Act to require employers of
nurses and mental health technicians to report to
the licensing agency any disciplinary actions taken
against these licensees or resignations in lieu of
disciplinary action for conduct which constitutes a
violation of these acts.

In re-establishing the regulatory functions, the Legisla-
ture should consider making the following statutory chan-
ges:

a. Eliminate the "good moral character" licensing re-
quirement or revise it so that it is directly related
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to the practice of nursing and mental health tech-
nology.

b. Eliminate the two-thirds vote requirement for dis-
ciplinary actions against mental health technicians.

c. Revise the mental health technician annual license
renewal period and fees to a biennial renewal per-
iod.

d. Establish a mandatory continuing education require-
ment for the mental health technician license re-
newal.

In re-establishing the regulatory functions regarding li-
censed mental health technicians, the licensing agency
should review the apparent inconsistencies between the
Nurse Practice Act and the Mental Health Technician's
Licensure Act concerning the administration of medica-
tions. Consideration should be given to seeking legislation
to amend the Nurse Practice Act. The amended Act
would provide an exclusion to allow licensed mental
health technicians to administer medications (similar to
the exclusion for nursing home aides certified to admin-
ister medication through the Department of Health and
Environment).
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APPENDIX A

TESTS AND ANALYSES USED TO MAKE A DETERMINATION
OF THE SUNSET PERFORMANCE FACTORS

Sunset Factor |

Whether the absence of regulation by the State agency or office would
significantly harm or endanger the public health, safety, or welfare.

Test and Analyses

--Determine the number of persons or entities directly regulated by
the agency and any significant changes in this number over time.

--Determine the number of complaints filed over time against those
individuals or entities which are regulated.

--Relate the number of complaints to the population of the State,
users of the service, and number of licensees to determine the
magnitude of any problems.

--Determine if the users of services lack the knowledge necessary to
evaluate the qualifications of those offering services.

--Determine if a high degree of independent judgment is required of
practitioners; and how much skill and experience is required in
making these judgments.

--Determine the harm to the public that might occur if complaints
filed with the agency were not resolved.

--Determine the "value" to the public of the agency's enforcement and
licensing functions.

--Determine the harm to the public prior to State regulation or in
states without regulation.

Sunset Factor 2
Whether all facets of the regulatory process are designed solely for

the purpose of the protection of the public and have such protection as a
primary effect.
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Tests and Analyses

--Determine the composition of all advisory boards to ensure general
public representation.

--Document what the agency has done to encourage public input into
the regulatory process.

--Determine if controls are sufficient to prevent unauthorized indi-
viduals or entities from operating in the State.

--Review regulation procedures, tests, and qualifications.to determine
if they are relevant and valid criteria for evaluating applicants
desiring to provide services covered by regulation.

--Determine the frequency of and reasons for complaints made by the
public against those entities or individuals regulated by the agency.
A high level of complaints might indicate that unqualified indi-
viduals are allowed to become certified to provide the regulated
services.

--Review enforcement procedures utilized by the agency to determine
if there is a follow-up and resolution of complaints.

--Determine the types of disciplinary action taken against those
individuals and companies against whom complaints have been filed.

--Determine the extent to which the agency has recommended statu-
tory changes to the Legislature that would benefit the public as
opposed to the persons regulated.

--Determine if the agency has taken all actions necessary to protect
the public.

Sunset Factor 3
Whether there is a reasonable relationship between the exercise of the

police power of the State by the State agency or office and the protection
of the public health, safety, or welfare.

Tests and Analyses
--Based on audit findings concerning harm that would result without

regulation and alternative methods of regulation, determine whether
the regulation is reasonable or unnecessarily restrictive.
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--Determine the reason for refusals of applications for licensing;
determine if the refusals are based on valid criteria.

--Review complaints made by those regulated which might indicate
that the standards or criteria used in the regulatory process are
invalid or unjustified.

--Determine if there are any artificial barriers to entry such as:

a) excessive fees
b) unreasonable age, education, or residency requirements
c) unnecessary apprenticeships

Sunset Factor &

Whether the regulation by the State agency or office has the effect of
directly or indirectly increasing the cost of any goods or services involved,
and, if so, to what degree.

Tests and Analyses

--Determine the costs to those regulated (i.e., license fees, testing
fees, taxes, etc.).

--Determine the indirect costs to those regulated (i.e., training
requirements, meetings, tests, paperwork-records, etc.).

--Compare the total costs of regulation to the total dollar volume of
business done or the total cost of doing business by those regulated
to determine if the cost of regulation is significant enough to
increase the price charged for goods or services.

--Determine the degree to which the regulation restricts the supply of
practitioners, thereby increasing the costs of goods or services.

--Determine if a less restrictive method of regulation would decrease
the costs of goods and services.

--Determine if the agency restricts competition by prohibiting or
restricting advertising.
Sunset Factor 5
Whether the increase in cost is more harmiful to the public than the

harm that could result from the absence of regulation by the State agency
or office.
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Tests and Analyses

--Compare the '"value" of complaints resolved by the agency and the
"value" of other regulatory activities with any costs due to regula-
tion to determine whether the protection provided by regulation is
greater than or equal to the cost of regulation. Consideration
should be given to non-quantitative factors such as:

a. the deterrent effect of regulation
b. the effect of regulation on the competency of practitioners
Sunset Factor 6

Whether there is another less restrictive method of regulation avail-
able that could adequately protect the public.

Tests and Analyses
--Compare the regulatory activity in Kansas with that of other states.
--Determine if there is another agency or body that is already
providing regulatory services or can adequately provide the same

regulatory services.

--Determine if the following laws or standards could adequately
protect the public without the agency:

a. unfair and deceptive trade practice laws

b. civil remedies such as injunctions and cease and desist
orders

c. criminal laws such as prohibitions against false pretense,
deceptive advertising, and cheating

d. standards such as construction codes or product safety
standards

Performance Audit Factor 1
Whether any State agency is carrying out only those activities or
programs authorized by the Legislature.
Tests and Analyses
--Determine the intent of the Legislature in creating the agency and

the functions to be performed by the agency in accordance with that
intent.
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--Review statutes, regulations, legislative committee minutes, legis-
lative studies, Attorney General opinions, and court decisions rele-
vant to the agencies.

--Analyze the information to determine:

a. what circumstance or need led to the creation of the
agency.

b. what functions the agency was originally created to per-
form.

C. how and why the agency's functions have changed over

time due to statutory changes, legal opinions, etc.

--Compare current agency programs and activities to those authorized
by the Legislature.

--Note any discrepancies between the activities performed by the
agency and the activities authorized by the Legislature, and deter-
mine what changes need to be made to bring all programs and
activities into compliance with Legislative intent.

Performance Audit Factor 2

Whether the programs and activities of a State agency, or a particular
program of activity, are being efficiently and effectively operated.

Tests and Analyses
--Evaluate the agency's expenditures for regulation.

--Compare the agency's expenditures by activity over several years to
determine if costs have increased for the various aspects of
regulatory activity.

--Compare agency regulatory expenditures to those in other states
with similar programs.
--Review application and complaint files to determine:

a. if applications are being processed on a timely basis
b. if complaints are processed and resolved within a reason-
able time span

--Review agency operations for:

a. duplication of efforts or activities
b. wasteful practices (for example, underutilized equipment
or personnel)
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APPENDIX B

FEE STRUCTURE
BOARD OF NURSING
Type of Fee Amount
Professional Nurses
Application for license by endorsement to Kansas $ 50.00
Verification of Kansas license 5.00
Application for license by examination 50.00
Reapplication for license by examination--each area 10.00
Biennial renewal of license 20.00
Application for reinstatement of lapsed license 30.00
Duplicate license 5.00
Practical Nurses
Application for license by endorsement to Kansas 30.00
Verification of Kansas license 5.00
Application for license by examination 30.00
Reapplication for license by examination 30.00
Biennial renewal of license 20.00
Application for reinstatement of lapsed license 30.00
Duplicate license 5.00
Mental Health Technicians
Licensure by endorsement to Kansas 20.00
Verification of current Kansas license to other
Kansas 5.00
Examination 20.00
Rewriting the examination 20.00
Annual renewal of license 10.00
Reinstatement of lapsed license 15.00
Duplicate of annual license 5.00

Nursing Educational Programs

Application for accreditation--schools of nursing 700.00
Biennial renewal of accreditation--schools of nursing 300.00
Application for approval of continuing education

providers 200.00
Riennial renewal of approval of continuing education

providers 100.00
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Type of Fee

Nursing Educational Programs (continued)
Approval of single continuing education offerings
Consultation by request -~-maximum per day, on-site
Mental Health Technician Educational Programs

Annual renewal for approval of programs
(State supported agencies are exempt)
Survey of a new program
(State supported agencies are exempt)
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$ 25.00
300.00

30.00

100.00




APPENDIX C

AGENCY RESPONSE
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KANSAS STATE BOARD OF NURSING

BOX 1098, 503 KANSAS AVENUE, SUITE 330
TOPEKA, KANSAS 66601

Telephone 913/296-4929

November 22, 1982

Richard Brown, Ph.D.

Legislative Post Auditor
Legislative Division of Post Audit
301 Mills Building

Topeka, Kansas 66612

Dear Dr. Brown:

Mrs. O. Patricia Diamond, R.N., President of the Board and I have completed

a detailed review of the Sunset Audit draft report of the Board of Nursing
dated November 8, 1982. We wish to make the following comments, corrections
and/or points for clarification. A specific response is enclosed for each
recommendation. The responses are divided into four sections; General Comments,
Corrections, Progress Report, and finally Responses to the Recommendations.

I. General Comments:

For the most part, we found the data in the report to be accurate and many
of the recommendations helpful. We do not agree, however, that the dereg-
ulation of the Mental Health Technicians would be beneficial for the public.

Legislative Post Audit response. The audit does not conclude that
deregulation of mental health technicians would benefit the public.
Rather, it recommends that regulatory functions over mental health
technicians be re-established.

Licensed Mental Health Technicians:

The Board believes that the deregulation of the Mental Health Techniclans
would endanger the public health, safety and welfare. The population served
by the Mental Health Technicians is a very vulnerable group. Every effort
has been made to strengthen the preparation of the persons attending the
mentally ill, and/or mentally retarded. It is true that Mental Health
Technicians are not universally recognized, however, Kansas should be recog-
nized as a leader in this regard.
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We disagree with the auditor's conclusion stating that a possible control
mechanism of psychiatric aides, based upon a medication certification pro-
gram, in lieu of licensure, which is conducted in an adjoining state would

be beneficial. Licensure gives the regulatory control over a group (Licensed
Mental Technicians) who work with a dependent and very vulnerable population
group. In our judgement the procedure suggested would not be adequate to
insure regulatory control.

The Legislative Educational Planning Committee accepted the Ad Hoc
Committee's report regarding the licensure of Mental Health Technicians

in October, 1982. Dr. Robert Harder, Secretary of Social and Rehabil-
itation Service, concurred that the licensure of Mental Health Techni-
cians should remain with the Board of Nursing. It was further recommended
that the present method of training not be changed. If the curriculum
needs modification, Social Rehabilitation Service will work with the

Board of Nursing to meet that objective.

Disciplinary Action Matters:

1. Low Number of Complaints: We believe the comparatively low rate of
complaints filed is due, in large part, to the non-mandatory report-
ing aspect of our law. Since the reporting of disciplinary actions
taken against licensees by hospitals is not mandatory, reporting is
not the rule. A mandatory reporting statute would be helpful. Currently,
the Board is investigating a publicized report of possible unprofessional
conduct of a Licensed Mental Health Technician, based on a patient com~
plaint.

2. Binding Restrictive Procedures Regarding Complaints: A sworn complaint
has been required by two of the assistant attorney generals assigned to
the Board of Nursing. The Statute reads, 65-1120 (b) Proceedings. "Upon
the filing of a sworn complaint etc...'" Some of the Board attorneys
have interpreted this literally. The idea behind the sworn complaint is
that the accused has a right to confront his accusor in an open hearing.
The Board has filed complaints on it's own based upon possible unprofes—
sional conduct. Generally, we do not believe that the reporting procedures
are restrictive. It is true however, that the Board has received conflict-
ing advice from assigned attorneys.

Legistative Post Audit response. K.S.A. 65-1120(b) does not limit the
Board's powers to investigating only those cases in which a sworn complaint
is received. Rather, this section of the law makes investigation mandatory
upon receipt of a sworn complaint. The statute does not address the
Board's actions in a situation in which it has knowledge of unlawful
activity, but no sworn complaint. K.S.A. 74-1106 (c)X4)--the statute that
gives the Board general authority--allows it to deny, suspend, or revoke
licenses for proper legal cause. All powers and duties incidental and
necessary to make such legislation effective--including the investigation of
complaints——are implied by general rules of statutory construction unless
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II.

specifically precluded or limited in the statute. Neither statute limits the
Board's powers of investigating cases to only those with sworn complaints.
Therefore, Legislative Post Audit still feels that requiring sworn com-
plaints is unnecessary and discourages complaint reporting.

Corrections:

Agency Resources:

Please add after purchasing, on page 13, and attorney general services.

Legislative Post Audit response. The auditors determined that the
information presented in this section of the draft report was not inaccurate
and that a correction was not necessary.

Advanced Registered Nurse Practitioners:

Not all Advanced Registered Nurse Practitioners have completed a B.S. degree,
as the clinician program at Wichita State University does not require a
degree for entrance. The program for clinical specialists at Kansas Univer-
sity does require a B.S. degree for entrance. (page 12)

Legislative Post Audit response. The auditors determined that the

draft report accurately reflected the above-stated information and that a
correction was not necessary.

Continuing Education:

Only a few of the accredited nursing education programs are also continuing
education providers, most are not. For example, none of the ADN programs
or LPN programs have been approved for continuing education. (page 13)

Legislative Post Audit response. The final report has been changed to
reflect this clarification.

Fees: Licensed Mental Health Technicians:

The current fee for license renewal for a lLicensed Mental Health Tech-
nician is $10.00, not $5.00 as reported in the audit report. (Pages

10, 28, and 45.) These fees were changed May 5, 1980. The Act has not
been reprinted to reflect these changes. The current fees are as follows:

Mental Health Technicians

Licensure by endorsement to KansasS.....coecooesoocsss $20.00
Verification of current Kansas license to other
StateS . vioveoecaovensnns s eo o s e naae sece ve et o aeena 5.00
Fxamination..... W e s s s e be ne nnca e o s saece s saso se s . 20.00
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III.

Rewriting the examination....eceeveenceon e st esas 20.00

Annual renewal of license...... Gt et seccca o an e s s 10.00
Reinstatement of lapsed license........... be e reennas 15.00
Duplicate of annual license....eeivcoesoenasans veoess  5.00

*Licensure by waiver...... oo irnaas T e

Legislative Post Audit response. The Board's fee changes have been
incorporated into the final report.

Progress Report:

Education:

As noted, one of the priorities established by the Board during FY 1981
and FY 1982 was an increased emphasis on nursing practice. In order to
do this, procedures for educational responsibilities have been stream-
lined. Simplified procedures and forms are now being used which have
improved this operation.

Eliminating Restrictive and Inconsistant Licensing and Disciplinary

Requirements:
We agree with the auditors regarding eliminating the phrase '"good moral
character.”" The suggestion to substitute ''good professional character,"”

is a good one.

We agree that a two-thirds majority for Mental Health Technician discip-
linary action is high and should be changed. The change will reflect
the majority rule, which is the case in the nurse practice act.

A biennial renewal of Licensed Mental Health Technicians is planned.

Disciplinary Matters:

The Board is making every effort and improvement has been made in the
area of consistency in the manner of investigation. In the past, members
of the Board conducted the investigations. We now have a professional
nurse on the Board staff who conducts all of the investigations.

A centralized file is now maintained. The suggestion of an assigned case
number, regardless of outcome, is a good one which will be incorporated
immediately.

During the 1982 legislative session, specific standards of unprofessional
conduct were passed. (K.S.A. 60-3-110)

"(8)...Willfully or negligently failing to take appropriate action
in safeguarding a patient or the public from incompetent practice...’
"Appropriate action may include reporting to the Board.” (p. 21)

1

*licensure by waiver i1s no longer possible
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Progress Report (Continued):

This regulation will help somewhat, but a mandatory reporting law would
be even more helpful. Workshops have been conducted throughout the state
regarding these new regulations. During the first five months of FY 1982,
13 complaints have been received. The Board believes that many of the
problems identified regarding complaint handling have improved since one
person is now assigned the responsibility.

Mental Health Technicians:

Because of the nature of the preparation of Mental Health Technicians,

it is true that some must wait for the training programs until a sufficient
number of students are acquired, or an increased demand for Licensed Mental
Health Technicians occurs.

The examination for the Licensed Mental Health Technician is developed

by the Board in cooperation with those faculty who prepare Mental Health
Technicians. The grading is done at Washburn University. The Board
determined the passing score. At this writing, there is not a national
examination available for Mental Health Technicians. Kansas is currently
exploring the possibility of joining Coloradec and Arkansas in a tri-state
examination administered by the national testing service, who prepare the
national nursing examinations. A review of the Mental Health Technician
examination is planned for the December Board meeting.

A civil service examination might demonstrate some knowledge, but it would
not deal with the issue of regulatory contrcl. TFor example, without a
license it would not be possible to prevent an individual who violates the
Act from practicing. If a license is revoked, the individual may not work
as a Mental Health Technician. Total employer control of employees is not
a good idea.

Legislative Post Audit response. Legislative Post Audit agrees that
revoking a license would prevent an individual from working as a mental
health technician. However, the revocation power is limited, because the
individual would be prevented from working in that capacity only at
institutions that recognize the license, which currently includes few
institutions other than State hospitals. Therefore, it would still be possible
for an individual with a revoked license to work at an institution that does
not recognize the license--such as a Veteran's Administration hospital or
private mental health hospital.

Adult Care Homes have not required a medication aide course for Licensed
Mental Health Technicians who administer medications. This policy was
adopted by the Department of Health and Environment and was not recommended
by the Board.

Regarding Medication Issue: (An exception in the Nurse Practice Act) is

planned for Mental Health Technicians. The requirement for continuing
education will also be established.
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Newsletter: Dissemination of Information

An informational type newsletter would be most helpful if mailed to
licensees to disseminate information. This in itself would help reduce

the number of inquiries and letters. For the last two years, additional
monies have been requested for this purpose. These funds have been denied.

Conclusions and Recommendations:

Retaining the Board of Nursing's regulation of nurses and Mental Health
Technicians is recommended.

The Board agrees with all the conclusions on page 33 of the report,
regarding enforcing laws and regulations. The Board will take action

to implement the suggestions.

Recommendations:

1) Agree, Board of Nursing should be reestablished as regulatory agency
for nurses and Mental Health Technicians.

2) Reestablish under Board of Nursing ~ who have demonstrated responsible
action on behalf of the public.

3) The following actions are to be taken by the Board staff:

a. All cases will be assigned a number and will include documentation.

b. Complaint process will be reevaluated to reduce burden on complain-
ant.

c. All valid complaints are to be investigated.

d. Workshops have been held and video tapes prepared regarding the
Board of Nursing to disseminate message regarding Board's responsi-~
bility for licensure and related matters.

e. Legislation will be enacted to modify the Nurse Practice Act and
Mental Health Technician Act to require employers to report dis-—
ciplinary actions against licensees to State Board of Nursing.

4) Statutory changes: Board agrees that all suggestions would be helpful.
a. "Good moral character" - inctead, ''good professional character" will
be substituted.
b. Two-thirds vote required for disciplinary actions against Mental
Health Technicians will be changed.
c. Biennial licensure will be planned.
d. Mandatory continuing education will be planned for Mental Health

Technicians.

5) The Nurse Practice Act and the Mental Health Technician Act will be
reviewed by the Board and legal counsel to determine inconsistencies
and to draft corrective legislation.
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Thank you for this opportunity to respond to this draft audit report. The
Board appreciated the care and consideration provided by the audit team in
the conduct of the audit. Please feel free to contact me again if T can be

of further assistance.

Sincerely yours,

mm Ll Nl

Lois Rich Scibetta, Ph.D., R.N.
Fxecutive Administrator

LRS/amm
CC: 0. Patricia Diamond, R.N.
President, Kansas State Board of Nursing !
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